State Conservation Commission
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}November 3, 2004

2301 North Cameron Street
Suite 405
Harrisburg, PA 17110-9408

RE: Proposed Changes to Nutrient Management Regulations — 25 PA §83

Dear State Conservation Commission:

I am deeply concerned with the proposed revisions to the Nutrient Management Regulations and
the impact the revisions will have on Pennsylvania Agriculture.

My concerns with the proposed regulations are as follows:

We need flexibility within the plan to allow for unexpected changes in importers, changes
in conservation practices, etc. A Nutrient Management Plan is an evolving document. It
is not a once and done item.

If1 can purchase land to become a volunteer NMP thereby not needmg to submit a formal
plan to the Conservation District, that is what I will do. The increased regulations are
driving farmers away from submitting information.

There will be a tremendous increase in expense to the farming community. The price of
a nutrient management plan has increased due to the extra demands for soil sampling and
planning. Manure hauling expenses are increasing due to the need to haul manure a
further distance because of the setback requirements and the unreasonable limits
Conservation Districts feel free to self impose. This is in addition to the requirement to
use a Certified Manure Hauler.

As the demands for increased regulations on manure application increase, it appears that
little to no consideration is being given to the crop needs. In one instance, the
Conservation District did not feel comfortable with varied rates for the different crops
and actually requested that the same application rate be used on all crops. What sense
does that make? Other than a false sense of security for the District that they will not be
exposed to potential litigation if an anti group obtains the Nutrient Management Plan.
The definition of a Perennial Stream; Surface Water as written allows for varied
interpretations. Therefore allowing for different agencies to enforce this definition in
different manners. I would suggest that it be defined as named streams therefore
avoiding the potential for someone to define a diversion ditch as a stream.
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cost of farming up too much will negatively affect the contribution that
economy of Pennsylvania.

utrient Application Rates should be allowed as either phosphorus indexing OR
phosphorus balancing for nutrient management plans. This will give additional
flexibility to the agricultural community in its efforts to address phosphorus loss.
Phosphorus balancing would limit the amount of phosphorus that will be applied for a
given year, to that amount that will be removed by the crop that given year. If the
Commission is not agreeable to also allowing phosphorus balancing for all CAOs and
CAFOs, I would recommend that the addition of phosphorus balancing be allowed for
existing CAOs and CAFOs only, and not for new operations. Also, I am concerned about
how the Commission defines the term “stream or other water body” for its use in the
current version of the Phosphorus Index. The identification of streams or other water
bodies (as defined for the index) on a farm serves a critical role in the calculation of the
Phosphorus Index for a given field.

I do not support manure export sheets, nutrient balance sheets and any other paperwork
pertaining to manure importing and exporting being considered “official” components of
a Nutrient Management Plan. When it is considered “official” it is available to the public
to inspect. Too many times the public retrieves this information and has no
understanding of how to intermit the information. The Conservation District does not
have time to explain because that would require the District providing a mini course in
Nutrient Planning to the individual.

I would also recommend that either the State or the Conservation District have on staffa
person to assist the farming community in identifying land that is available for manure
application.

1 would also recommend that both small and large animal agriculture operations be
considered equal. Still today, I can drive down the road and see animals standing in the
stream — what is that doing to the water quality?

What is being done to regulate commercial fertilizer applications? Do they need to
follow the same setbacks that an animal manure application must follow? :
I would recommend that Pennsylvania regulations be identical to the EPA regulations.

Sincerely,

B Lol
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Mr™Gerald Zimmermap
50 Pine Grove Rd

Nottingham PA 1934,

State Conservation Commisgion
2301 North

Cameron Street
Suite 405
Harrisburg, PAIT1 10-9408
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November 3, 2004

State Conservation Commission
2301 North Cameron Street
Suite 405

Harrisburg, PA 17110-9408

RE: Proposed Changes to Nutrient Management Regulations — 25 PA §83

Dear State Conservation Commission:

I am deeply concerned with the proposed revisions to the Nutrient Management Regulations and
the impact the revisions will have on Pennsylvania Agriculture.

My concerns with the proposed regulations are as follows:

We need flexibility within the plan to allow for unexpected changes in importers, changes
in conservation practices, etc. A Nutrient Management Plan is an evolving document. It
is not a once and done item. '

If I can purchase land to become a volunteer NMP thereby not needing to submit a formal
plan to the Conservation District, that is what I will do. The increased regulations are
driving farmers away from submitting information.

There will be a tremendous increase in expense to the farming community. The price of
a nutrient management plan has increased due to the extra demands for soil sampling and
planning. Manure hauling expenses are increasing due to the need to haul manure a
further distance because of the setback requirements and the unreasonable limits
Conservation Districts feel free to self impose. This is in addition to the requirement to
use a Certified Manure Hauler.

As the demands for increased regulations on manure application increase, it appears that
little to no consideration is being given to the crop needs. In one instance, the
Conservation District did not feel comfortable with varied rates for the different crops
and actually requested that the same application rate be used on all crops. What sense
does that make? Other than a false sense of security for the District that they will not be
exposed to potential litigation if an anti group obtains the Nutrient Management Plan.
The definition of a Perennial Stream; Surface Water as written allows for varied
interpretations. Therefore allowing for different agencies to enforce this definition in
different manners. I would suggest that it be defined as named streams therefore
avoiding the potential for someone to define a diversion ditch as a stream.
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o Nutrient Application Rates should be allowed as either phosphorus indexing OR
phosphorus balancing for nutrient management plans. This will give additional
flexibility to the agricultural community in its efforts to address phosphorus loss.
Phosphorus balancing would limit the amount of phosphorus that will be applied for a
given year, to that amount that will be removed by the crop that given year. If the
Commission is not agreeable to also allowing phosphorus balancing for all CAOs and
CAFOs, I would recommend that the addition of phosphorus balancing be allowed for
existing CAOs and CAFOs only, and not for new operations. Also, I am concerned about
how the Commission defines the term “stream or other water body” for its use in the
current version of the Phosphorus Index. The identification of streams or other water
bodies (as defined for the index) on a farm serves a critical role in the calculation of the
Phosphorus Index for a given field.

¢ I do not support manure export sheets, nutrient balance sheets and any other paperwork
pertaining to manure importing and exporting being considered “official” components of
a Nutrient Management Plan. When it is considered “official” it is available to the public
to inspect. Too many times the public retrieves this information and has no
understanding of the information. The Conservation District does not have time to
explain it because that would require the District to provide a mini course in Nutrient
Planning to the individual

e I would recommend that either the State or the Conservation District have on staff a
person to assist the farming community in identifying land that is available for manure
application.

¢ I would recommend that both small and large animal agriculture operations be considered
equal. Still today, I can drive down the road and see animals standing in the stream —
what'is that doing to the water quality?

e What is being done to regulate commercial fertilizer applications? Do they need to
follow the same setbacks that an animal manure application must follow?

¢ I would recommend that Pennsylvania regulations be identical to the EPA regulations.

I believe that farming must be done in an environmentally responsible manner to protect our
food supply, the waters of the Commonwealth and the health and safety of our citizens. We need
clear regulations, consistently applied so that we are not always trying to hit a moving target.

At the same time, however, it must be noted that regulations that are too stringent or drive the

cost of farming up too much will negatively affect the contribution that agriculture makes to the
economy of Pennsylvania.

Sicerely, g Wﬂ/ %
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November 3, 2004

State Conservation Commission
2301 North Cameron Street
Suite 405

Harrisburg, PA 17110-9408

RE: Proposed Changes to Nutrient Management Regulations — 25 PA §83

Dear State Conservation Commission:

I am deeply concerned with the proposed revisions to the Nutrient Management Regulations and
the impact the revisions will have on Pennsylvania Agriculture.

My concerns with the proposed regulations are as follows:

We need flexibility within the plan to allow for unexpected changes in importers, changes
in conservation practices, etc. A Nutrient Management Plan is an evolving document. It
is not a once and done item.

IfT can purchase land to become a volunteer NMP thereby not needmg to submit a formal
plan to the Conservation District, that is what I will do. The increased regulations are
driving farmers away from submitting information.

There will be a tremendous increase in expense to the farming community. The price of
a nutrient management plan has increased due to the extra demands for soil sampling and
planning. Manure hauling expenses are increasing due to the need to haul manure a
further distance because of the setback requirements and the unreasonable limits
Conservation Districts feel free to self impose. This is in addition to the requirement to
use a Certified Manure Hauler.

As the demands for increased regulations on manure application increase, it appears that
little to no consideration is being given to the crop needs. In one instance, the
Conservation District did not feel comfortable with varied rates for the different crops
and actually requested that the same application rate be used on all crops. What sense
does that make? Other than a false sense of security for the District that they will not be
exposed to potential litigation if an anti group obtains the Nutrient Management Plan.
The definition of a Perennial Stream; Surface Water as. written allows for varied
interpretations. Therefore allowing for different agencies to-enforce this definition in
different manners. I would suggest that it be defined as named streams therefore
avoiding the potential for someone to define a diversion ditch as a stream.
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Nutrient Application Rates should be allowed as either phosphorus indexing OR
phosphorus balancing for nutrient management plans. This will give additional
flexibility to the agricultural community in its efforts to address phosphorus loss.
Phosphorus balancing would limit the amount of phosphorus that will be applied for a
given year, to that amount that will be removed by the crop that given year. If the
Commission is not agreeable to also allowing phosphorus balancing for all CAOs and
CAFOs, I would recommend that the addition of phosphorus balancing be allowed for
existing CAOs and CAFOs only, and not for new operations. Also, I am concerned about
how the Commission defines the term “stream or other water body” for its use in the
current version of the Phosphorus Index. The identification of streams or other water
bodies (as defined for the index) on a farm serves a critical role in the calculation of the
Phosphorus Index for a given field. A

I do not support manure export sheets, nutrient balance sheets and any other paperwork
pertaining to manure importing and exporting being considered “official” components of
a Nutrient Management Plan. When it is considered “official” it is available to the public
to inspect. Too many times the public retrieves this information and has no
understanding of the information. The Conservation District does not have time to
explain it because that would require the District to provide a mini course in Nutrient
Planning to the individual. - -

I'would recommend that either the State or the Conservation District have on staffa
person to assist the farming community in identifying land that is available for manure
application.

I wopld recommend that both small and large animal agriculture operations be
considered equal. Still today, I can drive down the road and see animals standing in the
stream — what is that doing to the water quality? '

What is being done to regulate commercial fertilizer applications? Do they need to
follow the same setbacks that an animal manure application must follow?

I would recommend that Pennsylvania regulations be identical to the EPA regulations.

I believe that farming must be done in an environmentally responsible manner to protect our
food supply,_the waters of the Commonwealth and the health and safety of our citizens. We need
clear regulations, consistently applied so that we are not always trying to hit a moving target.

At the same .time, however, it must be noted that regulations that are too stringent or drive the
cost of farming up too much will negatively affect the contribution that agriculture makes to the
economy of Pennsylvania.
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~ Raymond Harnish
491 Barnsley Rd
Oxford PA 19363

State Conservation Commission
2301 North Cameron Street
Suite 405

Harrisburg, PA 17110-9408
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November 3, 2004

State Conservation Commission
2301 North Cameron Street
Suite 405

Harrisburg, PA 17110-9408

RE: Proposed Changes to Nutrient Management Regulations — 25 PA §83

Dear State Conservation Commission:

I am deeply concerned with the proposed revisions to the Nutrient Management Regulations and
the impact the revisions will have on Pennsylvania Agriculture.

My concerns with the proposed regulations are as follows:

We need flexibility within the plan to allow for unexpected changes in importers, changes
in conservation practices, etc. A Nutrient Management Plan is an evolving document. It
is not a once and done jtem. _ ,, o S

If1 can purchase land to become a volunteer NMP thereby not needing to submit a formal
plan to the Conservation District, that is what I will do. The increased regulations are
driving farmers away from submitting information.

There will be a tremendous increase in expense to the farming community. The price of
a nutrient management plan has increased due to the extra demands for soil sampling and
planning. Manure hauling expenses are increasing dae to the need to haul manure a
further distance because of the setback requirements and the unreasonable limits
Conservation Districts feel free to self impose. This is in addition to the requirement to
use a Certified Manure Hauler.

As the demands for increased regulations on manure application increase, it appears that
little to no consideration is being given to the crop needs. In one instance, the
Conservation District did not feel comfortable with varied rates for the different crops
and actually requested that the same application rate be used on all crops. What sense
does that make? Other than a false sense of security for the District that they will not be
exposed to potential litigation if an anti group obtains the Nutrient Management Plan.
The definition of a Perennial Stream; Surface Water as written allows for varied -
interpretations. Therefore allowing for different agencies to enforce this definition in -
different manners. I would suggest that it be defined as named streams therefore
avoiding the potential for someone to define a diversion ditch as a stream.
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e Nutrient Application Rates should be allowed as either phosphorus indexing OR
phosphorus balancing for nutrient management plans. This will give additional
flexibility to the agricultural community in its efforts to address phosphorus loss.
Phosphorus balancing would limit the amount of phosphorus that will be applied for a
given year, to that amount that will be removed by the crop that given year. Ifthe
Commission is not agreeable to also allowing phosphorus balancing for all CAOs and
CAFOs, 1 would recommend that the addition of phosphorus balancing be allowed for
existing CAOs and CAFOs only, and not for new operations. Also, I am concerned about
how the Commission defines the term “stream or other water body™ for its use in the
current version of the Phosphorus Index. The identification of streams or other water
bodies (as defined for the index) on a farm serves a critical role in the calculation of the
Phosphorus Index for a given field.

e [ do not support manure export sheets, nutrient balance sheets and any other paperwork
pertaining to manure importing and exporting being considered “official” components of
a Nutrient Management Plan. When it is considered “official” it is available to the public
to inspect. Too many times the public retrieves this information and has no
understanding of the information. The Conservation District does not have time to
explain it because that would require the District to provide a mini course in Nutrient
Planning to the individual

e 1 would recommend that either the State or the Conservation District have on staffa
person to assist the farming community in identifying land that is available for manure
application.

e I would recommend that both small and large animal agriculture operations be
considered equal. Still today, 1 can drive down the road and see animals standing in the
stream — what is that doing to the water quality? '

e What is being done to regulate commercial fertilizer applications? Do they need to
follow the same setbacks that an animal manure application must follow?

¢ I would recommend that Pennsylvania regulations be identical to the EPA regulations.

I believe that farming must be done in an environmentally responsible manner to protect our
food supply, the waters of the Commonwealth and the health and safety of our citizens. We need
clear regulations, consistently applied so that we are not always trying to hit a moving target.

At the same time, however, it must be noted that regulations that are too stringent or drive the
cost of farming up too much will negatively affect the contribution that agriculture makes to the
economy of Pennsylvania.

Sincerely,

j /{7 mmc/ %#M/-;Z
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Mr. Robert Shearer
1 806 Anderson Ferry Rd
Mt Joy PA 17552
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November 3, 2004

State Conservation Commission
2301 North Cameron Street
Suite 405

Harrisburg, PA 17110-9408

RE: Proposed Changes to Nutrient Management Regulations — 25 PA §83

Dear State Conservation Commission:

1 am deeply concerned with the proposed revisions to the Nutrient Management Regulations and
the impact the revisions will have on Pennsylvania Agriculture.

My concerns with the proposed regulations are as follows:

We need flexibility within the plan to allow for unexpected changes in importers, changes
in conservation practices, etc. A Nutrient Management Plan is an evolving document. It
is not a once and done item.

If I can purchase land to become a volunteer NMP thereby not needmg to submit a formal
plan to the Conservation District, that is what I will do. The increased regulations are
driving farmers away from submitting information.

There will be a tremendous increase in expense to the farming community. The price of
a nutrient management plan has increased due to the extra demands for soil sampling and
planning. Manure hauling expenses are increasing due to the need to hanl manure a
further distance because of the setback requirements and the unreasonable limits
Conservation Districts feel free to self impose. This is in addition to the requirement to
use a Certified Manure Hauler.

As the demands for increased regulations on manure application increase, it appears that
little to no consideration is being given to the crop needs. In one instance, the
Conservation District did not feel comfortable with varied rates for the different crops
and actually requested that the same application rate be used on all crops. What sense
does that make? Other than a false sense of security for the District that they will not be
exposed to potential litigation if an anti group obtains the Nutrient Management Plan.
The definition of a Perennial Stream; Surface Water as written allows for varied
interpretations. Therefore allowing for different agencies to-enforce this definition in
different manners. I would suggest that it be defined as named streams therefore
avoiding the potential for someone to define a diversion ditch as a stream.
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Nutrient Application Rates should be allowed as either phosphorus indexing OR
phosphorus balancing for nutrient management plans. This will give additional
flexibility to the agricultural community in its efforts to address phosphorus loss.
Phosphorus balancing would limit the amount of phosphorus that will be applied for a
given year, to that amount that will be removed by the crop that given year. If the
Commission is not agreeable to also allowing phosphorus balancing for all CAOs and
CAFOs, I would recommend that the addition of phosphorus balancing be allowed for
existing CAOs and CAFOs only, and not for new operations. Also, I am concerned about
how the Commission defines the term “stream or other water body™ for its use in the
current version of the Phosphorus Index. The identification of streams or other water
bodies (as defined for the index) on a farm serves a critical role in the calculation of the
Phosphorus Index for a given field.

1 do not support manure export sheets, nutrient balance sheets and any other paperwork
pertaining to manure importing and exporting being considered “official” components™of.
a Nutrient Management Plan. When it is considered “official” it is available to the public
to inspect. Too many times the public retrieves this information and has no
understanding of the information. The Conservation District does not have time to
explain it because that would require the District to provide a mini course in Nutrient
Planning to the individual.

I would recommend that either the State or the Conservation District have on staff a
person to assist the farming community in identifying land that is available for manure
application. ,

I would recommend that both small and large animal agriculture operations be considered
equal. Still today, I can drive down the road and sée animals standing in the stream —
what is that doing to the water quality?

What is being done to regulate commercial fertilizer applications? Do they need to
follow the same setbacks that an animal manure application must follow?

I would recommend that Pennsylvania regulations be identical to the EPA regulations.

I believe that farming must be done in an environmentally responsible manner to protect our

food supply, the waters of the Commonwealth and the health and safety of our citizens. We need
clear regulations, cqnsistemly applied so that we are not always trying to hit a moving target.

At the same time, however, it must be noted that regulations that are too stringent or drive the .
cost of farming up too much will negatively affect the contribution that agriculture makes to the

economy of Pennsylvania.

Sincerely, W
' D\/M\MM*\,
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November 04, 2004

State Conservation Commission
2301 North Cameron Street, Suite 405
Harrisburg, PA 17110-9408

Dear ,

Subject: Comments on Nutrient Management Regulations: One-page
summary for distribution to _State Conservation Commission Members
Many of the improvements in the revised Nutrient Management
regulation will help reduce the nutrient pollution that is choking
almost 4,000 miles of Pennsylvania's streams and the Chesapeake Bay.
The revised regulation has improvements that resolve many of the
current problems, and they need to be incorporated into the final
regulation.

As you know water is a valuable and irreplaceable resource. Any
pollution into our water way and thus into the environment should no
longer be tolerated. We need to be more aware.

Phosphorous in itself can no longer be tolerated. We need to protect
our environment and MAKE people understand the neccessity behind the
need. If we stay on the course we are in mother nature will only have
one recourse and that's not an outcome I'd like to see. We have a
responsibility as members of the world and as a civilized country to
protect, not destroy our planet.

I appreciate the following improvements:

* Inclusion of horse operations. ’

* Tightening of the export "loophole," and requiring

careful planning and tracking of manure that is shipped from one farm
to another.

* Inclusion of the phosphorus index.

* Requirement that animal access to surface water be controlled, so
that livestock may not directly deposit their manure in streams.

* Prohibition of manure application on bare ground.

* Requirement of an Erosion and Sedimentation Control Plan.

The proposed Nutrient Management regulation, however, has some
shortcomings that I urge you to correct:

* A setback of 100 feet (or 200 feet on steep slopes) from surface
water should be throughout the year, not just when the ground is
frozen, snow-covered or saturated. Water pollution occurs throughout
the year, and the regulation should be changed to require these
setbacks at all times.

* Setbacks from all surface waters, in addition to property lines,
water wells and sinkholes, should be required for manure storage
facilities. Wetlands, intermittent streams, and downstream waters
could suffer devastating effects if inundated by millions of gallons
of manure when a manure storage facility fails, most likely after a
heavy rain when intermittent streams are flowing and wetlands are
full.

* Temporary manure stacking areas should only be used for emergency
situations, and for no longer than 30 days.

Thank you very much, and I look forward to an improved regulation
leading to improved water quality.

Sincerely,

|
E
H
|
;
i




Original: 2413

Snyder County Conservation District

b 403 WEST MARKET STREET, MIDDLEBURG, PENNSYLVANIA 17842 TEL. (570) 837-0007 FAX (57(3)‘{37-3000

State Conservation Commission
Agriculture Building

Room 405

2301 North Cameron ST
Harrisburg, PA 17110

Environmental Quality Hearing Board Rachel Carson State Office Building

P O Box 8477 15® Floor

Harrisburg, PA 17105-8477 400 Market ST
Harrisburg, PA 17105-2301

Dear SCC and EQHB Members:

Enclosed with this letter is the compilation of comments from the technical staff

of the Snyder County Conservation District regarding the proposed nutrient management
regulations changes under Title 25, Chapter 83 of the Pennsylvania Code. Please forward
and consider our comments to the proper members of the State Conservation Commission

(SCC) and Environmental Quality Hearing Board (EQHB).

If you have any questions about our comments, please feel free to contact us at

(570) 837-0007, extension 5 or snyder@pa.nacdnet.org. Thank you for allowing us to
place our input in this regulation review and comment period.

Sincerely,
ean Levan, B gler,
Act 6 Technician, Chesapeake Bay/Biosolids Technician,
Snyder, Montour & Northumberland Snyder County Conservation District
County Conservation Districts ; D e
o2
Jim Roush, g o ‘3
Watershed Specialist, 25 s
Snyder County Conservation District e ;‘l
AR . S
ol » D
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Compiled Comments from the Technical Staff of the Snyder County Conservation District

Regarding Proposed PA Nutrient Management Regulation Changes

Page 1 of 2

No.:

Comment: (Page Numbers refer to PA Bulletin, Vol. 34, No. 32,
August 7, 2004)

Page
No.

Referenced
Section:

Definition for “In-field stacking™: Suggest that regulations limit time or
provide a duration that manure can be stacked. “Until next growing
season” could be 6 to 8 months, which is too long.

4371

83.201

Provide an additional definition for “Emergency Stacking Areas.”

4371

83.201

WIN

When does temporary stacking become permanent? The regulations do
not currently make a distinction.

4371

83.201

Why have this section included in the regulations? From conservation
district staff observations, no one at the state level currently enforces
the preemption of local ordinances on local municipalities.

4373

83.205

On the location map, road names and distinguishing landmarks should
be present and required. This makes it much easier for conservation
district nutrient management plan reviewers.

4378

83.281b (1)

Why does manure test have to include ammonium nitrogen (NH,-N)?
Is this really necessary?

4378

$3.291 (b)
3)

Why can soil test results not be in pounds of phosphorus (P) and P,0s
instead of parts per million (ppm)? There are conversion factors that a
plan writer can use to convert pounds of P or P,Qs into ppm of P.

4379

83.292 (e) (4)

Why can fertilizer be applied within 100 f. of a stream, but not
manure? Can not fertilizer nutrients pollute surface and groundwater as
well as manure nutrients?

4380

83.294 (f)

To be consistent with the governor’s proposed ACRE initiative, there
should be no manure spreading within 100ft of a stream regardless of
soil conditions.

4380

83.204 ()
(vii)

10

The Commission should provide guidance and time frame for in-field
stacking. “Next growing season” could be too long of a time frame for
in-field stacked manure nutrients to either leach or wash away.

4381

83.294 (h)

11

The conservation district technical staff believes that all the proposed
excess manure regulation requirements will cause importing operations
to cease acceptance of manure from CAQ’s. Specificaily the Amish
community and “anti-government” farmers. What will occur when
farmers and manure brokers begin to refuse to accept manure due to
regulatory requirements?

4381

83.301

12

The anticipated increased workload may overwhelm current
conservation district technical staff time and resources dedicated to this
program.

4301

83.301

13

We would like these questions answered: When is a permanent manure
stacking area required? When does a temporary storage become
permanent? :

4383

83.311 (a) (6)

14

When a CAO construct required BMPs, the operator should provide a
copy of the Operation and Maintenance Plan and BMP designs to the
conservation district. However, we strongly urge that these items
should not be considered public information.

4383

83.311 (d)

15

How do we address ACA’s? Is reducing size and treating runoff
enough? It is our belief that this does not meet PA Soil & Water
Conservation Technical Guide standards. How will manure be
collected off of these lots? What will be done about the leaching
potential of the soil in these arcas?

4383

83.311 (o)




Regarding Proposed PA Nutrient Management Regulation Changes

Compiled Comments from the Technical Staff of the Snyder County Conservation District

Page 2 of 2

No.: | Comment: (Page Numbers refer to PA Bulletin, Vol. 34, No. 32, Page Referenced
August 7, 2004) No. Section:

16 | Dimensions of a proposed manure storage structure may change from 4383- | 83311 (HQ)
initial plan writing to the final design. Therefore, storage capacity and | 4384
time frame should be adequate.

17 | Although the conservation district agrees that conservation plans are 4384- | 83.321
needed, we feel that current NRCS staff and priorities will prohibit 4385
conservation plan development before Nutrient Plan approval can
occur.

18 | We have two questions that we would like answered: With annual 4385 83.342 (b)
manure tests, will a plan update be required each year? What type of )
variances in manure analysis will require a plan update?

19 | With the P-indexing requirements in plan development and the site 4387 83.361 (e)
visits and planning for all importing operations, is a 90 day review
period adequate for CAO nutrient management plans? This tlmcﬁ'ame
seems to be unrealistically short.

20 | We believe that the 3-year time period for plan implementation should | 4387 83.362 (a)
be extended if the farmer is working with the conservation district,

NRCS or the private sector to implement the BMPs specified in the
plan. This should include securing funds and design work for plan
implementation.

21 | Please define “significantly changed” in reference to soil test levels. 4388 83.362 (c)

22 | Why does manure test have to include ammonium nitrogen (NH,-N)? 4390 83.401 (b)
Is this really necessary? (3) ()

23 | Why can soil test results not be in pounds of phosphorus (P) and P,0; 4391 83.402 (¢) (4
instead of parts per million (ppm)? There are conversion factors that a
plan writer can use to convert pounds of P or P,Os into ppm of P.

24 | The Commission should provide guidance and time frame for in-field | 4392 83.404 (h)
stacking. ‘“Next growing season” could be too long of a time frame for
in-field stacked manure nutrients to either leach or wash away.

25 | It appears that the requirements for VAO’s are identical to CAO’s in 4393 83411 (a)
regards to manure and nutrient balance sheets. We feel that this will
discourage VAOQ participation in the program.

26 | We ask that the Commission give an exact time period for VAO plan Notin | 83.441
implementation. What is “a reasonable implementation schedule™? Baulletin

27 | With the P-indexing requirements in plan development and the site 4398- | 83.471
visits and planning for all importing operations, is a 90 day review 4399

period adequate for VAO nutrient management plans? This timeframe
seems to be unrealistically short.
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From: Goodlander, Douglas 2084 ROV §6 ki © g%
Sent:  Thursday, November 04, 2004 8:09 AM TR c ’ M* R J‘\;} RY
To: 'Yarnsmith@aol.com' REVizd L
Ce: Hughes, Marjorie; Brennan, Douglas; Flanagan, Joann s s

Subject: RE: nutrient management comment

Dear Ms. Smith,
Thank you for your reply and I will enter your comments for the record.

Doug Goodlander

From: Yarnsmith@aol.com [mailto:Yarnsmith@aol.com]
Sent: Wednesday, November 03, 2004 9:35 PM

To: dgoodlande@state.pa.us

Subject: Re: nutrient management comment

Dear Doug Goodlander,

Yes, it's okay to use my comment about the nutrient management law that's proposed. 1 feel very
strongly that the farmer is singled out for all of the woes of our environment. If anything, the farmer
needs assistance in keeping current so that the farming practices that are not beneficial are
replaced with good farming techniques. My father-in-law is a farmer & had the neighbors
complaining when he has treated human waste put on his fields every 3 years. My philosophy to
those people is that they should just keep their own waste & see how wonderful things would be!
They may go a bit less.

But any law dealing with "fertilizing" should include the homeowner and any other eqtity that uses
any type of fertilizers on their properties. The responsibility for a clean environment is everybody's
job.

Thanks for listening.
Sue Smith

----- Original Message----- :
From: Yarnsmith@aol.com {mailto:Yarnsmith@aol.com]
Sent: Monday, November 01, 2004 9:22 PM

To: aginfo@state.pa.us

Subject: nutrient management comment

Hello,

I live in Montgomery County & have not been able to attend the "hearings" concerning the new
nutrient management legislation.

My area was once open & farm land however, the developments have invaded. With the invasion,
comes the homeowner that over fertilizes his property. | believe before a law is pushed onto the
PA farmer to be responsible for the proper use of fertilizer, the same laws should be forced onto
the neurotic homeowner that believes more for his lawn is better.

11/A4/0NA
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Should the stream that is over 1000 feet from my property become "poliuted” with nitrates,
phosphorus, & potassium, | know fingers will point at me with my 4 horses rather than the 500
homes with 1/8 acre jots that are chemically enhanced to make them green and weed-free. (Not
to mention the tons of human manure they produce & don't want it in their backyards!)

Please put the responsibility of keeping the water clean on ALL people. Stop making it the sole
responsibility of the farmer that is desperately attempting to make ends meet.

Thank you for your time.
Sue Smith
568 Buchert Rd.

Gitbertsville, PA 19525
610-323-4464

114004
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Sent: Wednesday, November 03, 2004 1:09 PM

To: ag-scc@state.pa.us 200480V 16 M S:06

Subject: Comments on Nutrient Management Regulation Revisions
PIGATY

o

REV.L W COmi o8O

<.

November 03, 2004

State Conservation Commission
2301 North Cameron Street, Suite 405
Harrisburg, PA 17110-9408

Dear ,

Subject: Comments on Nutrient Management Regulations: One-page
summary for distribution to State Conservation Commission Members

I am truly hopeful that the Nutrient Management regulation, as
revised and improved, will help reduce the nutrient pollution
currently afflicting almost 4,000 miles of Pennsylvania's streams, as
well as the Chesapeake Bay. The revised regulation contains
improvements that would resolve many of the problems currently
experienced; it is vital that they be incorporated into the final
regulation.

We owe it to future generations to do all we can to improve the
quality of these waters, especially when the deterioration is due to
human-related cuases.

I appreciate the following improvements:

* Inclusion of horse operations.

* Tightening of the export "loophole,"™ and requiring

careful planning and tracking of manure that is shipped from one farm
to another.

* Inclusion of the phosphorus index.

* Requirement that animal access to surface water be controlled, so
that livestock may not directly deposit their manure in streams.

* Prohibition of manure application on bare ground.

* Requirement of an Erosion and Sedimentation Control Plan.

The proposed Nutrient Management regulation, however, has some
shortcomings that I urge you to correct:

* A setback of 100 feet (or 200 feet on steep slopes) from surface
water should be throughout the year, not just when the ground is
frozen, snow-covered or saturated. Water pollution occurs throughout
the year, and the regulation should be changed to require these
setbacks at all times.

* Setbacks from all surface waters, in addition to property lines,
water wells and sinkholes, should be required for manure storage
facilities. Wetlands, intermittent streams, and downstream waters
could suffer devastating effects if inundated by millions of gallons
of manure when a manure storage facility fails, most likely after a
heavy rain when intermittent streams are flowing and wetlands are
full.

* Temporary manure stacking areas should only be used for emergency
situations, and for no longer than 30 days.

Thank you very much, and I look forward to an improved regulation
leading to improved water guality.

Sincerely,
Ms. Susan Markowitz

PO Box 656
Lahaska, PA 18931-0656
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From: Lovegreen, Mike - Towanda, PA [Mike.Lovegreen@pa.nacdnetnet] @ = 1 %' = 1)
Sent: Wednesday, November 03, 2004 12:44 PM
To: ag-scc@state.pa.us 2004 MOV 16 1y C: a5
Cc: dgoodlande@state.pa.us o U s
Subject: Nutrient Mgt. Proposed Regs. Change Comments L ermEe L ATORY

CTREVIE CoMISSION
BCCD COMMENTS

ON NUT REGS.doc
Dear Commission Members:

On behalf of the Bradford County Conservation District, I am submitting
the following comments relative to the proposed changes to the Nutrient
Management Act regulations. The Bradford County Conservation District
supports the proposed amendments as improvements to an already exemplary
program. Our comments are general in nature and largely aimed at
providing clarification and consistency.

Our deepest appreciation for the opportunity to provide such input and
for the opportunity to be part of the implementation of the program.

Sincerely,

Michael W. Lovegreen
District Manager







COMMENTS ON
25 Pa. Code, Chapter 83 Subchapter D. NUTRIENT MANAGEMENT
PROPOSED CHANGES
Submitted by The Bradford County Conservation District

§ 83.201 Definitions.
Biosolids — s referred to in the regulations and should be defined.

Conservation Plan / Erosion and Sedimentation Control Plan - a conservation plan has specific
definition under differing circumstances. A conservation plan in the most general definition is
the one defined in the proposed regulations. USDA defines a RMS level plan as well as a
compliance plan that may be used when a hardship is expressed. The alternate plan allows soil
losses as high as 3T, T being tolerable soil losses. An erosion and sedimentation control plan is
clearly defined by Chapter 102 of the DEP regulations. Confusion can be a problem in defiding
a conservation plan that does not meet Chapter 102 standards. In many counties in PA a locally
(conservation district) approved conservation plan is one that meets the standard for Chapter 102
requirements. A suggestion would to set some type of minimal standards to the conservation
plan definition.

Surface water — The original definition, which is consistent with the Clean Streams Law and the
Chapter 105 DEP regulation, should be kept. There are numerous instances that manure and
related nutrients directly enter into road ditches, diversions and other “artificial” channels and
directly outlet into a “natural” channel or stream. These direct conveyances are recognized in the
“P” index for a reason and should be recognized in the regulations.

§ 83.272. Contents of plans.
(d) the Conservation Plan should have minimum standards applied (see comment above).
§ 83 281. Identification of agricultural operations and acreage

(b) the topographic map should have a minimum scale defined to make it usable for the farmer as
well as the reviewer.

§ 83.293 Determination of nutrient application rates

(d) the District supports the inclusion of the calculations. During the review process it is often
the questioning of the source and use of calculation in the nutrient balancing the often results in
timely delays in the back and forth communications between reviewer and planner. By
providing these calculations up front, the reviewer can quickly determine in proper values such
as expected yields etc., were based on local conditions such as soils.




§ 83.294 Nutrient application procedures

(h) in-field stacking should have site conditions/restrictions related to the practice included in
the regs. if being stored for prolonged periods such as until the next growing season. Sites such
as active floodplains, steep slopes during periods of frozen soils and those within close proximity
to channels of conveyance to a stream could and do cause water quality impacts.

§ 83.301 Excess manure utilization plans for CAOs

(f) (1) there are many cropping operations that import manure from a variety of sources for their
nutrients. In the case of an importer receiving manure from multiple sources there are still no
obligations for that importer to develop and implement a plan.

The amounts listed here appear to be high.
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25 N. 11th Street « Reading, PA 19601 * 610-372-4992 + FAX 610-372-2917

E-mail: info@berks-conservancy.org * Web: www.berks-conservancy.org /\
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November 3, 2004

State Conservation Commission
Agricultural Building, Room 405
2301 North Cameron Street
Harrisburg, PA 17110

Gentlemen:

The Berks County Conservancy is involved in many facets of water quality protection in Berks
County. We not only comment on legislation and, in this case, regulations, but also manage and
expedite storm water, nutrient management, and stream bank fencing, restoration and
enhancement projects. We are aware firsthand that a pound of prevention is worth a ton of cure.

Regarding the proposal for the revision of nutrient management, the Berks County Conservancy
recommends:

o Section 83.294(h) - Dry manure must not be stored uncovered in fields for longer than two
weeks

¢ Manure application setbacks should apply year round and include setbacks to sinkholes in
Section 83.294(f).

e Setbacks should be required for manure storage facilities from all surface water and the SCC
or Conservation District should not be allowed to waive setback requirements (Section
83.351).

e Section 83.201 - A phosphorus balancing approach should be used which takes into account
existing high P levels on farms.

e Section 83.301 - Nutrient management plans for importing of manure should include balance

sheets for phosphorus as well as nitrogen.

¢ Section 83.301 - Exporters and importers of manure should have a signed agreement that
requires the proper handling of manure at the import site. :

™~
e =
Thank you. roo=
: D
. o -l
Sincerely, SR
c.,

"',f ;" ry
Lawrence E. Lloyd =7 &
D

A

Conservation Specialist

The Berks County Conservancy is a registered 501(c)3, nonprofit, charitable organization. A copy of the official registration and financial information may
be obtained from the Pennsylvania Department of State by calling tol! free, within Pennsylvania, 1-800-732-(999. Registration does not imply endorsement.

HELPING TO PROTECT OUR OPEN SPACES, FORESTS, WATERWAYS, FARMLAND, AND HISTORIC SITES
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911 Pushersiding-\Road r- ! ¥VED
Ulysses, Pa. 16948 = =~
November 3, 20049y 15 P 3: ih
P Lo Co L ATORY
) ) “REVi: W COMHISSION
Environmental Quality Board
P. O. Box 8477 o o

Harrisburg, Pa. 17105-8477
Gentlemen:

We had a meeting concerning the proposed regulations the evening of October 20,
with our Senator present, and I wish to convey my strong objection to the proposals.
which seem to be overstepping the original intent of the Legislation.

Perhaps you folks who write these regulations are unaware that the farmer does
not have a six or eight hour day - every day - or ever, because working with animals
requires at a minimum 14 hours, so saddling the farmer with additional tasks, and paper
work just is unreasonable.

CAFO PERMIT COSTS: It appears these costs are excessive, and the farmer
having to absorb such is unable to do so, because he cannot pass these costs on to his
customers. Farmers wait 30 days at a minimum to receive whatever the customer deems
necessary to pay for his product, never knowing exactly what deducts are taken, etc.

Any further regulations must have sufficient funding to cover implementing the
same, without added cost to the farmer.

MANURE STORAGE WATER QUALITY PERMITS: The farmer is always
trying to keep our water quality up; to keep the cost of spreading the manure to a
minimum, and still try to continue with his farming operation. The criteria proposed
gives a department (DEP) too much authority to regulate water management permits. Is it
your intent to put the farmer in Pennsylvania out of business? The restrictions and paper
work required by the proposed regulations concerning exported and imported manure are
absolutely unnecessary because anyone may go to the marketplace and buy bagged
manure without knowing from whence it came (nor caring), nor telling to where it is
going, so why saddle the farmer with such a requirement, simply because you regulators
want more paper work? It sounds as though these permit costs are implemented in order
to keep the EQ Board & perhaps the State Conservation Commission in business.

MANURE APPLICATION SETBACKS: Surely you don’t intend to issue
Rirther “appropriate” setback and buffer requirements which as yet haven’t been
determined!!!! -- or does that require more meetings, to which the ordinary farmer
doesn’t have time to attend?




To summarize: Any further regulations and many of the present ones, have to
have sufficient funding to cover the implementing of same, WITHOUT added costs
to the farmer and without further paperwork. LET THE FARMER DO HIS JOB
OF PRODUCING HIS PRODUCT WITHOUT FURTHER HARRASSMENT.

Thank you for the opportunity to comment on the proposed regulations. Perhaps
a reduction in staff for you folk, would help you realize what the farmer is going through
with added paper work on top of his regular work?
Sincerely,

£ Koo

Ed Kosa

EK:hyk
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From: Goodlander, Douglas ey oY 1o R »,,. o
Sent:  Wednesday, November 03, 2004 9:06 AM ;. * Fliokin”
b REyiL W CORGR

To: Flanagan, Joann; Hughes, Marjorie

1
w.

Subject: FW: comments on proposed NM rules
Marge,

you asked me to check with Keith Heimbach and Doug Graybill to make sure they wanted their comments
submitted for the formal record since they emailed them to me instead of the scc address. below if their response

(ves) and a copy of their comments (i am not sure if these comments are the same as their initial comments, i
hope s0).

doug g.

From: Doug Graybill [mailto:dgraybil@sosbbs.com]
Sent: Tuesday, November 02, 2004 10:28 PM

To: dgoodlande@state.pa.us

Subject: comments on proposed NM rules

Yes, we want this letter entered as part of the formal public comments. Our address is included in comment
letter.
Thanks, Doug & Keith

TO: Doug Goodlander, Pa State Conversation Commission
DATE: 10-25-2004

FROM.: Keith Heimbach and Doug Graybill,

RR 1 Box 178A, Granville Summit, Pa 16926

Comments on the proposed Nutrient Management (NM) rules.

We want to address a number of areas concerning the possible effects on farmers in the proposed NM
changes.

Our farming enterprise in located in Bradford County, Northeast of Canton. The topography of our farm
is gentle rolling with a few sharp slopes. Rivulets border many our fields and pastures. Two swamps
border some of our fields and serve as a rivulet source. We have about 234 cultivated acres( 80-100
acres of corn, the balance in hay) and 146 acres of pasture,. Our animal agriculture is composed of a 30
cow dairy plus young stock, 45 bison cows plus young stock and two 2100 head hog finishers. All
cultivated acres and 100 acres of pasture receive from 4-6000 gallons of hog manure/acre/year. If and
when we have extra manure, it is exported to neighbor's corn or hay ground.

CAO/CAFO

11.3mn0n4




rage 2 01

I believe the proposed rules unfairly focus on CAO/CAFO's since they are the most visible and easiest
target to convince critics, that Pennsylvania is serious about reducing the nutrient load in the
Chesapeake Bay basin.

1. A survey of the nutrient load data from 1985 to 2003 provides little evidence of increasing or
decreasing nutrient loads in the Susquehanna RIVCI‘ and only points to great nutrient variations based on
wet or dry years. (Www.srbc.com)

2. Nutrient loading has occurred over many decades prior to the advent of CAO/CAFQ's which are a
recent development in the history of Pennsylvania animal agriculture. It would be interesting to know
the nutrient loads during the lumbering era, the mining era, and 1930's through the 1950's.
Consequently, other sources must have contributed to the nutrient loading in prior years.

3. If animal manure is the cause then small animal operations (AO) (dairies, poultry flocks, pig
operations, steers , etc) have and are presently contributing to the nutrient loads accumulating in the
river and bay.

4. The agricultural share of the nutrient load will only be reduced when winter spreading of animal
manure on frozen or snow covered ground is greatly restricted. Our experience is, we are making better
use and exercising more care in spreading manure from the hog finishers. Qur dairy manure was and is
still spread on frozen or snow cover ground during the winter months. I have seen our fields literally
swept clean in a few hours during a spring thaw. Our pig manure is spread on hay ground in fall or
spring (rapid absorption). Pig manure on our corn ground is incorporated within 12-24 hours. The fact
is, since hogs, we have never been more environmentally right in our farming operation.

5. The focus on more restrictions for CAQO/CAFQ's are mis-directed and the increasing cost

of compliance will stop or force us out of business. Our production contracts do not generate enough
cash flow to justify the cost of exporting manure.

6. Many contributors to the bay's nutrient load problems seem to be ignored or excused - Milton, Pa =
six million gallon dump of raw sewage(summer, 2004), Baltimore, Md = 130 million gallon dump of
raw sewage(first 10 months of 2003) , allowing municipalities to dump raw sewage during flood events
(how many gallons of raw human sewage were released in the past two 2004 hurricane events by local
municipalities?), golf courses, chemical fertilizing and herbicide treatment of residential lawns, runoff
from residential, commercial and industrial areas. In fact, we have read that cleaning up the bay presents
a nearly impossible situation in light of the current expansion rate of urban/suburban development and
associated population growth rates within the Chesapeake Bay drainage.

7. The winter time spreading of all animal manures should be restricted and tax free grants should be
made available to build manure holding structures.

SET-BACKS AND BUFFERS

1. To comply with the proposed rules, we calculated that 40% of our rented acreage (40 acres)will be
excluded from manure treatment. Therefore, just on the rented acreage, we will have to export 240,000
gallons. The financial impact is that we must pay ($55/hr) for a certified hauler to spread manure on
some distant acreage if we can find an eligible farmer with a conservation plan (E&S) and a NM plan.
Then, we will have to purchase chemical fertilizer (15-15-15=$291/ton, Urea=$345/ton, 2004 prices) if
we want a crop yield from our rented acreage. A double expense to raise a crop of hay or corn. The

1127004
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implication is that CAFO manure is bad, non-CAFO manure and chemical fertilizer is ok, yet all deliver
N-P-K. Both are subject to runoff but CAFO's manure is designated the problem. This situation leaves
us with only a few choices. a) drop the rented land. b) we cannot compete with CREP to rent more
distant acreage. ¢) call it quits. d) ignore the buffer restrictions. Obviously, we cannot afford any of these
options. Farmers may be forced to ignore the restrictions in the name of survival.

2. Abiding by all the suggested setbacks (streams or conduits for surface water, public roads, property
lines, etc) amounts to a tremendous sacrifice in potential crop production and threatens our ability to be
financially solvent. We purchase the land, pay property taxes and then we are prohibited from
maximizing its agricultural potential. If the restrictions are in the interest of the larger public interest,
then the government should reimburse the loss of income forced on us.

3. The broad definition of "stream or conduits for surface water” can mean anything to an .
environmentalist. We have no idea what to do with the diversions or sod waterways, temporary ponding,
etc which occasionally collect and carry excess water off our fields.

4. We have not been able to find any long-term research projects which measures the pre-animal
agriculture phosphorus levels and associated leaching with post-animal agriculture phosphorus levels
and associated leaching into the waterways. We do know of a North Carolina study featured in Feedstuff
magazine (6-2-2003) which contradicts the current justification for animal phosphorus restrictions.

5. Based on the Act 6 Nutrient Management rules, we entered into loan and payback schedules, cash
flow projections, rate of return on investment projections and return on labor. Don't change the rules for

us in the middle of the game. We should be grandfathered in and guided by the old rules if the proposed
rules are adopted. New CAO/CAFO'S could be guided by the proposed rules.

6. Proposed setbacks/buffers should be dropped and the original NM rules kept in place.
EXPORTING OF MANURE

1. With the proposed manure spreading limitations on our present operation (owned and rented acreage),
we will be forced to find more distant acres for receiving animal manure.

2. The 150 foot rule setback for non NM acreage will remove more acreage from spreading and increase
our acreage needs and expenses.

3. Our conservation district lacks the manpower to fast track E&S plans. Our present E&S plan is totally
inaccurate and will have to been redone. It was created in an office by a technician based on inaccurate
topo's with no farm walk-over and contains recommendations which have no practical validity for our
operation. We have significant acreage mis-labeled HEL which in no way qualifies for this designation.

4. Most of the neighboring farms now receiving our exported manure spread on less than forty acres,
just a portion of their total acreage. They carefully choose the crop and acreage based on proximity in an
effort to reduce hauling costs. Will they endure the process of developing an inaccurate E&S and the
cost of developing a NM plan ($1-3000)-- a guaranteed NO? Even if our neighboring farmers survive
the hoops, it could be years until the acreage would be available for exported manure. Can we convince
them to go through all the hoops just to receive our manure? It will be easier for them to place their land

in CREP. Do not require an E&S and NM plan as a prerequisite for receiving exported manure.

5. A general reading of the proposed regulations addressing recording keeping for manure spreading is

1127004
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enough to scare our neighbors. The old reporting rules have been adequate for fulfilling the NM
requirements. The proposed regulations read as if we are the most distrustful people in existence. We are
being treated as if we are the criminals in the bay watershed.

BEST MANAGEMENT PRACTICES

1. A tremendous amount of money has been spent on BMP's with little if any reduction in nutrient loads.
We understand that the millions spent have not produced the anticipated resuits.

a) The Mill Creek project, Mt. Pisgah, Bradford County is one example. Nutrient loads have not
significantly changed.

b) The Bentley Creek, Bradford County stream bank project is a total disaster after a tremendous amount
of money was spent to make this creek a model for other projects.

¢) The Towanda creek was literally gutted by hurricane Ivan in a few hours (livestock grazing the creek
banks are almost none existent) and the suspended sediment load will be charged to animal agriculture.

DEP's stream philosophy has encouraged a meandering characteristic which results in more bank
erosion during flooding.

2. Best Management Practices are always done with a "Cadillac" mentality by the conservation district
personnel which will result in a nice tax owed to IRS by us.

3. To install BMP's on our small dairy operation (30 cows), the price tag is approximately $40,000. I
(Doug) told my son-in-law ( Keith) that this is insanity, how can a small dairy justify even our share of
the cost plus pay the tax burden created by the total project. "Better to shoot the cows and forget the
whole mess". Or maybe, new buildings should be subsidized and constructed in more environmentally
safe areas. Somewhere, there has to be some common sense applied and these proposed NM rules are
more of the same illogical thinking.

4. Our old dairy facility is our environmental problem. The new hog finishers buildings are
environmentally sound. Our dairy problems are duplicated hundreds of times all over in our county.
Most of our area dairy and hog CAO/CAFO'S are less then ten years old. New buildings, under roof

slatted concrete manure holding structures, proper sites, storm drainage, and clean surroundings are their
characteristics.

SUMMARY IDEAS

1. Upon reading the 25 Pa Code, Chapter 83, Subchapter D. NUTRIENT MANAGEMENT,

my reaction is total frustration that it takes 138 pages to control all the possibilities in dealing with
manure. We never realized that animal manure is such a dangerous material. Our reaction is "WHY
FARM !" We certainly do not want our children or grandchildren to farm. There is not enough financial

income to even come close to justify compliance to the proposed restrictions. We might as well sell to a
developer, or sign up our farmland in CREP.

2. No animals, no manure--gets the government off our backs-- sure is tempting.

Thank you for your time in hearing our response.

1127004
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Keith Heimbach

Doug Graybill

1127004







Original: 2412 e
) 2413 any
John Sperry, Sperry Farms Inc. ‘\\\
11420 Sperry Road AN\
Atlantic, Pa. 16111 % BRRMANY
814-382-1860 E

November 2, 2004

Environmental Quality Board
P. O. Box 8477
Harisburg, Pa.17105-8477

Dear Sirs:

Spenry Farms has been in business producing eggs since 1945. Over the years we have grown to
about 750,000 layers and 150,000 pullets. For the last 3 years we have sold all of the manure at
auction. The usual thing, advertise, farmers get together, the auctioneer does his thing. In 2002 the
remaining bid was $5.00 a load, in 2003 it was $10.00, in 2004 the last bid was $20.00. This means
the farmers etc. who expected a higher retum on their manure dollars; bid higher. Then the remaining
product was sold. We find the organic farmers and compost makers bid first.

Every day we try to maintain the driest manure possible. That is the key, it has to be hauled with
regular trucks and easy to handie with the farm equipment. Over the years we have developed a
market larger than the supply.

| ask the Committee for a level field with my competition in the fertilizer business. When a farmer
considers a fertilizer source he will buy from the source with the least hassle (cost). The chemical
business can be as polluting as the organic. Everyone selling fertilizer should have the same
requirements. A farmer is as likely to overestimate needs with chemical as he is organic. And don't
forget chicken manure is a time-release source not like nitrates.

| have heard two arguments for regulation on manure. The first is the CAFO exporter has a
responsibility for the final use! So should the chemical dealer. The other is a “free” resource will be
over-applied. Obviously nothing is really free and my chicken manure is sold at market value. The best
use for much of my manure is to recycie it to crops and feed it back to animals.

in conclusion, | have no problem with the required changes. It is possible the state waters have been
partly impaired by excessive nutrient on agriculture lands. But the requirements don't go far enough.
The goal is to balance nutrient inputs with crop requirements. We should not forget the largest source
of Nitrogen and Phosphorus in Pennsylvania, chemical fertilizer.

Thank you,
,::' <2

John Spernry 5:3. e
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State Conservation Commission November 2,2004 =+
2301 North Cameron Street o
Suite 405 ol
Harrisburg, PA 17110-9408 =

Dear Commission,

The Board of Directors of the Potter County Conservation District would like to

offer the following comments on the proposed Pennsylvania Nutrient Management Act 6
Regulations:

Exported Manure: Signed Agreements, Nutrient Balance Sheets, Application
Setbacks, and Recordkeepting: “The plan shall included signed agreements, in a form
acceptable to the commission, between the CAO and each importing operator agreeing to
accept the manure.” In order to simplify this requirement and create uniformity
throughout the state, the commission must provide a sample of this signed agreement.

Soil Testing Requirements and Recordkeeping: The reviewer of a nutrient

management plan never sees the actual results of soil tests. Ultimately having current and
actual soil test results incorporated into the nutrient management plan would give the

producer a better overall picture of the operation’s nutrient needs and would further
validate the implementation of that plan.

Verification of an Erosion and Sediment Control Plam: Requiring a current
conservation plan could call for operators to implement additional BMPs; thereby adding
extra expenditures. Let us keep in mind that farming operations can not set the cost of

the product they produce and have no chance to recoup the costly expense of meeting the
proposed regulations.

THE FIRST DISTRICT ORGANIZED IN PENNSYLVANIA - NOVEMBER 1945
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Potter County Conservation District Act 6 Proposed Revisions Comments
November 2, 2004
Page 2

We thank you for the opportunity to comment on the proposed regulations and
when considering the implementation of these regulations we ask that you remember:
farmers are known stewards of the land and water resources they realize the importance
of protecting and conserving those resources that sustain their ability as well as those of
the next generation.

Sincerely, 4
Ed Kosa
District Chairman
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PCACIVEN NOV 2 2004

Dear State Conservation Commission,

I am writing to express my concmaé‘ég ¥hé §m|?d“§‘e§hé§3‘revision of Pennsylvania’s
nutrient management regulations. I am g sixth generation grain, hay, and beel
Union county. I fear the new regulations niky havé & Severcly fégative impact on our local and
state farm economy if some important details are not considered. |

It has become clear the past several years that changes would need to be made to our
current regulations to address the issue of overapplication of phosphorous from manure
spreading. However, with the proposed phosphorous indexing system, some farmiand that was
historically used for manure application will no longer be eligible, thereby forcing producers to
ship manure farther away or go out of business. Another problem that will greatly reduce the
amount of land available for manure application is the requirement of wide setbacks of 100 to 150
feet from “water bodies”. These “water bodies may be defined as areas as small as a township
road ditch. On some properties this could result in half or more of the land that was previously
applied with manure becoming ineligible. a

I think it is important that we take a more common sense approach to setback
requirements, as runoff near a stream or water body can be greatly affected by the management
practices used on that land. I know on my own farm that I have seen much less runoff from
cropland afier it was converted to “no-till” management and where cover crops have been used. I
think it would be sensible to allow narrower setbacks where runoff controlling practices such as
these are used.

Another issue is the requirement that when developing a nutrient balance to consider the
removal of nutrients for only one crop year. We have traditionally applied manure to our fields
once every three to four years, but put an amount on adequate to supply crop needs of
phosphorous over that time. This is an excellent system since the first year’s corn crop can use
all of the available nitrogen, but allows phosphorous for the soybean and wheat crops to follow.

This is also necessary since when using poultry manure for instance, it may not be possible to ;,
apply a rate as low as one ton per acre, as needed by some crops during a one year period.

I also would like to ask why several of the proposed regulations are addressed
specifically at CAO’s or CAFO’s? Our farm is not in either category at this time, but I do not |
understand why you have chosen to specifically target these larger operations with more stringent
regulations. The manure produced by a large operation is comparable in nutrient content with
that produced by myself or any smaller operation. There are both poor and excellent aperators in
any size of farming enterprise, and I think this needs to be remembered.

In conclusion, I hope the commission remembers the financial cost they may be imposing
on our state’s producers. We need to have adequate time to change and implement any new
regulations that may be enacted. Please remember that agriculture is Pennsylvania’s #1 industry
and supplies the state with many jobs beyond the farm gate. Farming is a tough business to start
with, and unnecessarily difficult regulations could push more farms over the edge to extinction at
a time when good jobs are something our nation desperately needs.

Thank you for your consideration,

Michael Platt
125 Platt Ln.
New Columbia, PA 17856
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State Conservation Commission
Agriculture Building, Room 405
2301 North Cameron Street, Harrisburg, PA 17110

November 2, 2004

Please transfer appropriate questions and recommendations to the appropriate sections for
VAO plans.

1. The definition of Concentrated Water Flow Area (83.201) includes “ditches”. Does
this definition include State or Township road ditches?

2. The first sentence of the Nutrient Balance Sheet (83.201) definition would curl the
toes of the average English teacher. The sentence should be broken into several discreet
sentences. The same comment applies for the definition of Temporary Manure Stacking

Area,

3. Does definition of Surface Water (83.201) include seasonal high water tables or road
ditches?

4. In reference to 83.291 (b-3) Testing manure. Will there be a protocol for sampling
manure from pastured animals? Stored manure tends to be relatively homogeneous in
nutrient content. Manure deposited in pastures could differ greatly in nutrient content

based on time since deposition.

5. In reference to 83.301 (b-3) nutrient balance sheets and manure brokers. If the broker
simply delivers manure to a site and does not apply it, is the broker still responsible for
completing the nutrient balance sheets?

Respectfully submitted, L 2

A= I

Dr. Robert Mikesell = =
Senior Extension Associate oL@
Department of Dairy and Animal Science Z7 I
324 Henning Building e ey
University Park, PA 16802 2: -
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Environmental Quality Board
PO Box 8477
Harrisburg, PA 17105-8477

Dear Sir or Madam:

Enclosed are the Pennsylvania Association of Conservation District’s
comments on the proposed revisions to the CAFO and Act 6 regulations.
Please feel free to contact me with any questions at (717) 238-7223 or
susan-marquart@pacd.org.

Sincerely,

e oo™

Susan Marquart
Executive Director
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Pennsylvania Association of Conservation Districts S

Comments on Proposed Act 6 Regulation Changes ,
g ® S 2NV 10 PH 3 by

’ P L S AU R S
83.201 Definitions: REvV.Cw COMIIS3I0ON
Nutrient Balance Sheet — refers only to N. Will there be any need for one balanced on P?
Pastures — manure nutrient deposits by animals alone may not exceed amounts utilized by the »

crop if soil residual values are not included. Including pasture soil residual values as well as

" manure nutrients may render pastures unusable.

83.272 (Consistency of NMP BMPs with an approved Conservation Plan management practices)
A complete Conservation Plan may have wildlife, woodlot management, or other practices or
BMPs that have no relation to nutrient management. Section should be more specific. Also, not
all Districts approve conservation plans, will they now be required to or can someone else
approve plans?

83.281 (b) (Maps and aerial photographs) Why are topo maps being required? To be of any use
they would need to be overlaid onto aerial photographs with field boundaries shown. Present
topo map scales are not accurate enough (too small) unless they can be related to a photograph.

83.281 (d) (Agreements with importers and brokers) Will sample balance sheet forms for manure
importers be designed and provided by SCC? This would simplify the process for everyone
involved. »

83.291 (a) (Addresses of each type of nutrient sources) Permitted biosolids sources often include
multiple treatment plants and some years farm operators have no idea in advance if they will
receive applications or from what plant(s) they will come.

83.291 (b)(3)(ii) (Testing nutrient content of manure) Proposed regulations allow manure analysis
from other similar operations for new plans without actual analyses. What is the definition of a
“similar” operation? We can see this working for dry poultry operations but liquid systems can
vary too much.

83.291 (b)(3)(iii) Annual manure tests will be a large expense for growers with multiple manure
types. Since analysis from a liquid pit are usually taken when pit is agitated at unloading the
results would not be available for the current application. Some pits under buildings are not
impacted by rain fall amounts and, along with dry poultry manures, are more consistent.

Can less expensive requirements be considered?

- 83.291 (e) (Soil Tests) Soil tests are not required to be submitted with the plan. P Index

worksheet will note the P level from the test but the reviewer has no verification unless soil tests
are checked during the site visit. Test results should be submitted or required to be verified.

83.293 (b)(i) (Phosphorus Index) Apply phosphorus index on all areas where nutrients will be
applied. Does applied and “deposited by livestock” mean the same thing? Does this apply to
pastures and animal concentration areas?

83.301 (5) New plaﬁs are required to list the commercial hauler to be used. Since the first
manure may not be hauled from a new operation for over a year from the time the plan is




submitted, naming a hauler at the time the plan is written could be difficult and impractical. Plan
could instead state that a certified hauler from the approved list will be used.

11. 83.311(a) (Direct discharges to surface waters) Writers and reviewers should not ignore
discharges to road ditches or other conveyances that flow readily to surface waters, even though
they may be some distance away.

12. 83.311 (f) (Manure storage specifications in Plan) Nutrient management planners and reviewers
are not all trained or proficient at designing and locating manure storages nor should they decide
what type of storage should be used. DEP Manure Manual requires a PE to design and supervise
construction. Nutrient management plans can be used to assist in sizing storages and a planner
may indicate a desired length of storage but that should be their limit. Cost of plans to provide
this kind of information accurately will skyrocket and could force a farmer to build a type of
structure he does not want or need or fail to take in consideration future expansion.

13. 83.312 (c) (Emergency response plan) A site specific emergency response plan must be verified
by plan writer that it exists. What type of information is to be included in this plan and who
develops it? Plan writers and farmers need some guidance on these plans. Are these the same as
contingency plans?

14. 83.342 (b)(4) (Crop yield record keeping) How are pasture yields estimated? Another question
related to pastures — Do we use book values or will samples of manure need to be taken from
what is dropped by animals and analyzed?

15. 83.362 (3 year plan review and confirmation of compliance) The annual status review conducted
by the conservation district should be confirming compliance every year, this does not need to be
done by the planner. Planner should continue to do any plan amendments necessary.

16. 83.404 (f)(ii) (100’setbacks from wells) Does this refer to existing wells as well as those drilled
after a plan is written? If so, doesn’t that constitute a form of “taking of land™?

ADDITIONAL CONCERNS:

1.

Once final regulations are approved, Districts need accurate clarification as to exactly which parts of
the plan and plan file are public information. A checklist or fact sheet is needed to define what is or
is not public (for our use and so general public is clear).

Districts have been hearing comments from CAOs and others questioning why all farmers do not
have to have NMPs. They see smaller operations with cattle in streams, barnyard runoff, no
conservation etc. not being regulated while large operations with clean operations and nothing
getting into the streams having to follow all the rules and still compete economically. When will the
push start to include smaller operations?

Since District personnel will be verifying the consistency of the conservation plan and NMP, what
are they expected to do when a farm is out of compliance with Chapter 102 by not having a plan or
following their plan?

What are dairy farmers who depend on their pastures supposed to do if a P Index shows that no
manure can be applied?

There is a lack of trained and certified conservation planners and a backlog of farms waiting to be
planned in many counties.

New conservation plans are going to call for more BMPS to be installed. Act 6 and other funding
sources are not adequate to meet current demands for BMPs.




7. The original NM Advisory Board felt that anything that hindered moving excess manure to farms
that needed more nutrients was to be avoided. What options will a CAO have if he can find no one
to take his manure because of increased burdens on importers?
8. Additional resources (staff and funding) will be needed to support increased workload for Districts
administering the Act 6 program and supporting activities such as BMP design and installation,
conservation planning, and possible compliance assistance. !
9. Turnover of nutrient management technicians across the state should be of concern to the SCC. The |
time to train and get new technicians certified slow down the process to meet deadlines and to :
effectively administer the program. Adding the complexity of the P-Index will only magnify this
problem. Cross-training in the Districts is a solution for those with personnel to do so but many are
short staffed as it is.
10. As District staff are being called on to administer more and more regulatory type programs, their
relationship and trust with the farming community, built over years of “friendly” assistance, is being
strained in many counties. DEP has never enjoyed a real positive relationship with the farming
community. Has any thought been given to using PDA staff, who have developed a good reputation
of dealing with agricultural regulatory issues for decades, being the frontline field presence in Act 6
compliance?
11. A concentrated effort to focus on having every farm implement an approved conservation plan
would go much further than a P-Index to address phosphorus concerns and meet Bay nutrient
reduction goals.
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Pennsylvania Association of Conservation Districts
- Comments on Proposed CAFO Regulation Changes

91.1  Definitions:

Manure Storage Facility: (and Waste Storage Structures) — do these include constructed stacking
areas for semi-solid, dry or bedded pack short-term storage of manure (usually broiler litter for 2-
3 months)? These usually have concrete floors, 3-5 foot high wood or concrete sides on three
sides to contain and to push against while loading and may or may not be covered with a roof. If
they are included, do these structures need PE design and certification? We feel they should not
(unless cost-shared) because added cost provides little added environmental protection when
correctly sited on an approved nutrient management plan.

Setback: Should read “conduits to surface or groundwater” (to include setbacks from wells or
sinkholes) (also found in 92.1)

Vegetated buffer: Why do all buffers have to be on the contour? This requirement may exclude
thousands of feet of adequately buffer protected streams. Should also have minimum width
standards included either here or in 91.36 (b) (2).

91.35 Wastewater Impoundments. Guidance is needed to know what satisfies the requirement to
protect against unauthorized acts of third partiés. Is a chain link fence adequate?

91.36 (b)(2) Define standards of an appropriéte vegetative buffer.

92.5 (c) (Referencing new or existing operations becoming a CAFO due to loss of land suitable
for manure application) Since CAFOs designations are not intensity determined (i.e. AEU/A),
what does this mean?

92.5 (d) (1) (Referencing agreements with brokers and required nutrient balance sheets or nutrient
management plans on importing farms) Plan writers for CAFO farms using brokers may not
know who the importing farms will be or if manure will be land applied.

92.5 (d) (2) (Referencing erosion control plans for plowing and tilling operations) it should be
assumed in this statement that no-till operations are included since some no-till operations can
exceed Chapter 102 E&S requirements. This is not made clear as worded in proposed regs.

92.5 (d) (4) (Referencing PPC plans for pollutants related to CAFO operations) Are agricultural
pesticides included in this? If not, Act 6 already includes requirement for contingency plans.

GENERAL COMMENTS:

1. There are concerns/questions about the 100 foot setbacks or buffers. Wasn’t the P index
developed to address manure applications near the stream? Buffers and setbacks should
be the same/consistent for any approved nutrient plan regardless of the program. This
type of regulation makes things harder for field level people (both DEP and District) and
creates confusion for farmers, manure haulers, plan writers and the general public.

2. If the regulations do require some type of setback for manure application it needs to be
clearly defined how determined. Tech Guide standards are okay but does not clearly
define parameters for width or length of buffer. Are we to assume they will be using



Filter Area standard (393)? Need to keep this from being a gray area for everyone
involved. '

Since 100 foot setbacks from surface waters for manure applications do not apply to
commercial fertilizers (which are more highly soluble), what have we gained in nutrient
control except more expense and trouble for the farmer?

The regulations state that a CAFO must have an approved nutrient management plan that
meets Act 6 standards. If the farm is not a CAO does it automatically become classified a
VAO or does the farmer have the option of not being under Act 6 program oversite. Our
thoughts are the farmer should have the option.

Following on number 4. If the operation would not be a CAO or VAO, who performs the
status reviews of the nutrient management plan? DEP should handle this. If they want
Districts to do it, there needs to be a plan to reimburse them, not just add it as another
responsibility in the Act 6 delegation agreement.
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Citizens for Pennsylvama s Future (PennFuture) Summary of Comments on Proposed Nutn ‘
Management Regulatxons o , ) o ) / ‘

- Public Notice and Records , ' ' ) ' s
o Conservation District Nutrient Management Plan approvals should be pubhshed in the PA Bulletin 10~
. give the public adequate opportunity to review approved plans before the 30-day appeal perrod expires.-
¢ Manure apphcatton records should be submitted quarterly to ‘the conservatlon drstnct (25 Pa. Code §: .
83.342(0)) ‘ .
-+ Manure apphcauon records’ should be avarlable to the pubhc (25 Pa, Code § 83 342(b)) ‘
» Exported manure records should be submrtted quarterly to’ the consewauOn district. (25 Pa. Code §
83343()4) - o , _ _ ,
Closmg the Manure Export Loophole ; L ' '
e PennFuture supports the proposed reqmrement for srgned agreements between exporters and nnporters of
manure. (25 Pa. Code § 83.301) - . _
" ‘e PennFuture supports the proposal to assign responsrbrhty for proper handhng and drsposal of manure to
manure exporter if expoter or its employee applies manure at the import site. (25 Pa. Code § 83. 301(3)(3))
o PennFuture supports the proposed requirement for' manure impotes to either comiply with manure.
spreading setbacks or develop nutrient management plans, However, -compliance with setbacks alone
cannot be used to adequately control phosphorus polluuon (25 Pa Code §§ 83. 301(e)(3) and 83. 301(g)(l)
and (2)) L
e The Nutrient Management Plans of lrvestock facrhues exportmg manure must include nutrient balance
sheets for importing fields for both nifrogen and phosphorus. (25 Pa. Code § 83 201; 25 Pa. Code §§
83.301(a)(2) and (4); 25 Pa. Code §83. 301(b)(3); 25 Pa Code § 83.301(e)(3))
.. Controlling Phosphorus Pollution )
o The proposed phosphorus index does not provide adequate protectron for water resources because-it does
~not consider proxmuty to impaired watersheds, flooding potential, or leacl'uug potential when determining.
whether or not fields can safely be used to spread manire without causing phosphorus poliution.
.» The proposed phosphorus index does not inipose adequate restrictions on applying phosphorus to fields
that already contain too much phosphorus restnctmns wrll apply only to those ﬁelds wrth extremely hrgh
levels. . i K
Manure Storage and Drsposal . L
] Spreadrng manure on frozen or snow-covered ground should be prohrbrted (25 Pa Code § 83 294(g))
. Dry manure should not be aliowed to be stockprled uncovered in ﬁelds for more than 2 weeks (25 Pa
" Code§ 83.201 and 25 Pa. Code §83.294(h)) - :
o The potentral of liquid manure to pollute streams and ground water must be evaluated regardless of
~ whether it is spread by irrigation or truck (25 Pa Oode § 83 294(e)) "
Setbacks for Manure Spreading - :
» To be consistent with federal regulauons Pennsylvama s nutnent management regulanons must requxre a
- setback of 100.feet from sinkholes for manure spreading regardless. of whether or not the manure lS o
incorporated into the soil. (25 Pa. Code § 83.294(H)(1))
o Neéither the SCC nor the oonservauon drstncts should be able to waive setback reqmrements (25 Pa

. Codes § 83. 351(a)(2)(v11)) : . o R o f:"- 5 E;"f’. o
' Accountability - ‘ ' Dot 9
" » Nutrient Management Plans should be reqmred tobe s1gned by the fann owner and the facrhty operatot;?_ , f,‘,‘
(25 Pa.Code § 83.261(6)and (7))~ ° — "?1 _
e PennFuture supports the proposal to tequire a facrlrty that the- SCC ora conservatron drsmct hasC. o ey
-determined needs a Nutrignt Management Plan to address management or environmenial problems?o meeto i
- all the requirements of the Nutrient Management Act Such a facility should not. quahfy for volunteer vl
status, (25 Pa. Code § 83.202(1)) ' ) _ A A :' = ,
Protectmg and Restoring Streams _ i ' ' : au . % :
© - & Nutrient Management Plans must delmeate méasures to be taken to protect water quahty m hrgh qlghtyN , Yl
: exceptronal value and 1mpaired watersheds wrth pollutron loadrng restnctlons o o )
Citizens for P‘""‘Y""""" s Fture . Cilizens for Pennsylvania’s Fnture R " . citizens for Pennsylvanla‘s Future. .
. 610 N. Third Street R . T 42554xthAve Ste. 2770 B N 1518 Wa/nutSlTeet Suite 1100 .
" Harrsburg, PA 17101-1113 ‘ piesburgh, PA 15219 - ) - Philadelphio, PA 19102
-Tele: 717-214-7920 i C ! Tele: 4!2-258-66_80 o Tele: 215-545-9691
" Fox: 717-214-7927 N " Fox: 412-258-6685 . L Fox: 215-545-9637

e-mail: info@pennfuture.org . ] - e-qdhinfo@pcnnﬁtuworg L . _e-mdﬂ:hfo@panhfutmrory
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-State Conservatlon Commtsswn _
Agnculturaerutldmg, Room 405

2301 Cameron Street .
Harrisburg, PA 17110

To whom it rnay -concem

szens for Pennsylvama s Future (PennFuture) hereby submtts for your . -
consideration the following comments concerning the proposed rulemakmg regardmg 25
Pa. Code § 83 as pubhshed in 34 Pa Bull. 4361 :

I. AS PROPOSED NUTRIENT MANAGEMENT PLANS UNDER THE o |
»NUTRIENT MANAGEMENT ACT FAIL TO ACCOUNT FOR ALL
PHOSPHORUS APPLIED TO ALL FIELDS S

Nutnent Management Plans (“NMPs”) are the backbone of the State Conservatron ~

~Commission’s (“SCC”) nutrient control program. NMPs are required for Concentrated - .
"Animal Operatlons (“CAOs”) under the Nutrient Management Act. 3P.S. §1706(B). -
The proposed regulatlons define ‘CAOs as, “[a]gricultural operations with eight or more -
animal equivalent units where the aninial density exceeds two AEUs peracreonan
annualized basis.” Proposed 25 Pa: Code § 83.201. The Nutrient Management
“Regulattons are being revised in. accordance wrth a mandate in the Nutrlent Management o
Act. 3PS. § 1704(3). : - ~

o ~ Until. recently, Pennsylvama s Nutnent Management Program took the posmon
that mtrogen was the nutrient of primary concern and was the only nutrient that had to be.
-accounted for when land applying manure. . The Act, however, specrﬂcally mandates that
procedures be established “to determine proper. appltcatton rates of nutrients to be applied
to land based on conditions of soil and levels of existing nutrients in the soil and the type
~of agrtcultural ‘horticultural or floficultural production to ‘be conducted on the land.” 3
. P.S. § 1704(1)(11) (emphasrs added) ‘From the outset, opponents of the mtrogen-only
- thatii it can result in severe envnronmental damage 1f allowed to accumulate unchecked
on the land or enter streams in excessrve amounts . :

- Phosphorus has been used in the last half century to increase crop yields and

- marntam soil fertlhty However, excessive phosphorus in surface water can cause algae )
and aquatic plants to grow at accelerated rates. This then causes decreased oxygen levels
in the water, Wthh can in turn lead to fish populatlons and other aquatrc organtsms dying -

Citizens for Pennsylvanio’s Famre i Citizens forPennsyIvuma s Futufe - ) . " citizens for Pennsylvanio’s Future h

610 N. Third Street . .~ S 425 Sixth Ave, Ste. 2770 . .- S ~ 1518 Walnut Street, Suite 1100 -
" Harvisburg.PA 17101-1113 o Pittsburgh, PA 15219 > . ’ : Philadelphia, PA 19102 .

Tele: 717:214-7920 . e Co - Tele: 412-258-6680 L . Teler215:545-9691.

Fax: 717:214-7927. . ' ' Fox: 412-258-6685 v oo Fox: 215-545-9637 -

e-mail: info@pennfuture.org ' S é-mail: info@pennfuture.org . é-mail: info@pennfuture.org ~



~ froma lack of ‘oxygen. Iti is recogmzed that the threat of eutrophrcatron is most
_ attrrbutable to ‘soluble phosphorus in fresh water

The SCC recently recogmzed the threat that phosphorus poses to the envrronment .
due to runoff. During the statutorily mandated regulatory revision of the nutrient
management program, the SCC proposed consideration of phosphorus in certain limited -
situations to prevent poteritially mobile sources of phosphorus from reaching surface .
waters. Proposed 25 Pa. Code 83. 281(c). On May 12, 2004, the Environmental Hearing
-Board held that “[t]he Nutrient Management Act does require the Commission to-
establish procedures to determine proper application rates for plant nutrients other than ,
 nitrogen, such as phosphorus.” Adam v. Commonwealth of Pennsylvania, No: 2002-1 89
MG (Pénnsylvania Environmental Hearmg Board May 12, 2004).. One of the major
_changes to the Nutrient Management Program berng proposed is the inclusion of a -
Phosphorus Index (“P-Index”). PennFuture explains below why.the proposed P- Index -
does not satisfy the Act’s requrrement ‘to determme proper apphcatron rates” for
phosphorus ‘

The SCC proposes utrhzmg aP- Index to determme the potentlal for phosphorus in
~ land applied manure to reach surface waters. If conditions exist where phosphorus could
 be transported to surface waters, then phosphorus must be managed on that specrﬁc farm
+ field. “The P index accounts for and ranks [phesphorus] sources (soil P, applled P type '
-rate, and applrcatron method) and transport factors (runoff, erosion, and. contrlbutmg
distance to water) that control potential [phosphorus] loss to the environment.. Two . -
- screening parameters are used to determine if a full accounting of P source and transport
factors (i.e., full running of P-Index) for a field is: requlred 1) Is soil test (Mehlich 3) P> '
- 200 ppm? Or 2) is the field within 150 feet of a stream.” Kogelmann et al,, p. 3(July 8, -
"2002). It is.important to understand that the P-Index may trigger. management of ‘
phosphorus on mdrvndual ﬁelds not mdrvrdual farms ' .

The SCC s omission of the detarls of the P-Index and an omission of areference
to a Penn State agricultural extension fact sheet on the P-Index is a fatal flaw in the
Proposed Regulations. The Proposed Regulatrons merély define the, P-Index as, “[thhe
field evaluation tool developed specifically for this Commonwealth and approved by the
Commission, which combines indicators of phosphorus sources and phosphorus

transport, to identify areas that have a highvulnerability or risk of phosphorus loss to -
‘surface waters and provrdes direction on the land application of phosphorus-containing
nutrient sources to protect water qualrty » Proposed 25 Pa, Codé § 83.201. The P-Index
is referenced numerous times throughout the Proposed Regulations, but none of these '
references: prov1de specific information ‘on the source and transport factors to be”

- evaluated by the P-Index. Even more importantly, the Proposed- Regulatrons do not detail

‘how nitrogen and phosphorus applications may be restricted unider the P-Index. Thus, the
Proposed Regulations are completely void of any’ gundance regardmg the “proper
application rates of hutrients,” as required under the Nutnent Management Act. 3P.S. § ,

R ,"1704(1)(11) (emphasrs added)




» The SCC believes that the use of the P-Index accounts for conditions that - -
* contribute to surface and groundwater pollution by nutrients, specifically nitrogen and
phosphorus "The Proposed Regulations do not describe how the P-Index will account for
“source and transport factors and do not detail if and how manure applications must be
restricted. PennFuture vigorously objects to the lack of detail contained in the Proposed
Regulations regarding the P-Index.- Addmonally, PennFuture disputes that the P-Index
fully and acciirately identifies the source and transport factors-and will explam below
why it thinks the P Index as’ detarled in other resources is deﬁcrent ' T

AL Because non-mobrle phosphorus poses a srgmﬁcant threat tofarm
Droductrvrtv and the surrounding environment, manure apolwatlons on all
farm ﬁelds should be balanced for Dhosphorus :

The proposed phosphorus index i is an 1mprovement over the: exrstmg nutrient
management program, which generally has failed to ‘address phosphorus. ‘But, it is not
sufficient to-meet the requrrement of the Act to determine land application rates for
* nutrients. This requires something more than a phosphorus index, because a P-Index

does not account for nutrients on all. ﬁelds It only addresses some of the- nutrrents in the
manure for some of the ﬁelds - :

‘ U. S Department of Agrrculture screntxst Andrew Sharpley notes that

intensification of animal farming has created regional and local imbalances of
phosphorus. Andrew N. Sharpley, et al. , Agricultural Phosphorus and Eutrophication,
USDA-ARS Report 149, p. 2 U.S. Gov’ tPnntmg Ofﬁce Washmgton D.C. 1999 -“The
~ potential for [phosphorus] surplus at the farm scale can increase when farming systems =
change from cropping to intensive animal productron, since [phosphorus] inputs become
dominated by feed rather than fertilizer” Id. at 3. “Specialization and intensification of
 farm operations has resulted in imbalances in farm nutrient inputs and outputs. o
Community, national, and international agribusiness infrastructures have dictated, by -
default, regions of net nutrient accumulation, or nutrient sinks. .The Chesapeake Bay
‘watershed is a phosphorus sink.” Frank: Coale, The Science of Phosphorus From
Agnculture and Other Sources Entermg the Chesapeake Bay (visited 4/29/2004)

<http: //www arec. umd edu/Pohcycenter/Pﬁesterra/coale/coale htm> :

Sharpley states that sorl phosphorus levels have built up_ and oﬁen exceed crop

_ needs. Sharpley at 4. Kogelmarin et al. assert that the optimum range. of phOSphorus for
- " agronomic crops is: 30— 50 parts per: million.. Wihelm J. Kogelmann et al., A Statewide

. Assessment of the Impacts of P-Index Implementation in Peninisylvania: Phase IReport, -
p. 9 (July 8, 2002) rsubmrtted to the Pennsylvama State Conservatlon Commrssron and
Pennsylvama Department of Agriculture). They estimate that 48% of, the sorl samples’
- they took statewide had soil test phosphorus values of 50 parts’ per million ormore. Id.
“High soil nutrient levels not only represent an economic loss, but they also.may indicate
‘potential crop, animal, or environmental problems . The Agrongmy Guide 2002, 28 -
.(Eston Martz ed., 2001).: Sharpley states that it is common to supplement poultry and hog
feed with mineral forms of phosphorus because of the low digestibility of the major
-phosphorus compound in gram Sharpley at 16 He further states that this




supplementatron contnbutes to the: phosphorus ennchment of ammal manures and htters
Id. . o

Phosphorus exrsts in the sorl in both soluble and sedlment-bound forms Soluble X
~ phosphorus is that which is available for plant uptake and use. ‘Sediment-bound - o
phosphorus is a mineral form of phosphorus that is not avarlable for plant uptake and use.
Phosphorus converts quickly from soluble phosphorus to sedrment-bound phosphorus; -
.however, it does not convert quickly from sediment-bound phosphorus to soluble
phosphorus. High levels of sediment-bound- phosphorus in the soil “may lead to crop-

- production or feed. quahty problems e The Agronomy Gulde 2002 28 (Eston Martz ed
2001) | A

It is well’ recogmzed that applymg manure to meet a plants mtrogen needs results’
in overapplication of phosphorus. Sharpley-1994; The Agronomy Guide 2002 at 23 and .
- 28. Since the P-Index only requires an accounting of phosphorus on fields where erosion '
and runoff are liighly likely, phosphorus will continue to be. overapphed on most fields in_
Pennsylvania. Because phosphorus is also a fiutrient of concern in Pennsylvama the goal
of the nutrient ‘management program should be to apply manure to. meet max1mum o
nutnent efﬁcrency of mtrogen and phosphorus on all farm ﬁelds ‘

Studles 1nd1cate that when phosphorus exrsts in soﬂs at certam levels it can

- negatively impact crop productlon Christenson et al- found that.for most crop fields

grown on mineral soil, there is little chance that phosphorus that is applied in bands (an
.application method) will increase crop yields when soil test phosphorus level is above 60
pounds per acre. D.R. Christenson et al. > Michigan State University; Extension Bulletin -
E- 550A, Cooperatrve Extension Service, Fertrhzer Recommendatlons for Field Crops in -,
" Michigan, 1992. Another study found that a 69 pound per acre or greater phosphorus rate
resulted in above~opt1mum soil-test P'values. Anthonio Mallarino and David Rueber,

. Towa Staté University, Northern Research and Demonstratron Farm, ISRF02-22, Long-
term Evaluation of Nitrogen, Phosphorus Potassium, and Lime Requlrements of ,
. Continuous Corn. “The results for [phosphorus] fertilization are interesting in “showing
that the highest [phosphorus] 1 réte, which:increased soil-test. [phosphorus] to levels seven
~ times higher than the optimum level compared with the check, decreased corn yield
shghtly The yreld reduction was smaller when optimum rates of [potassrum] fertilizer .
~were applied.” Id. The report concluded that producers should use all available :
information to avoid applying “either deficient or éxcessive nutrient' amounts for crop
production.” Id, To achieve maximum yreld the studles mdrcate that phosphorus should
not be apphed in excess of crop needs o S o : -

Rates of manure apphcatlon need to be based on the nutrient present at the lughest' o 5

level in terms of crop needs. In most’ cases this is- phosphorus The Agronomy Guide -
2002 states that once the optrmum level of phosphorus and potassium is obtained in. the
_soil, “the recommendatlon is to maintain that level by applying P and K to offset’ the.
* amount that is removed by the harvested crop ” The Agronomy Guide 2002 at 28. The o
Agronomy Guide 2002 states that ¢ management action should be taken to limit
apphcatlons in excess,of crop needs ? Id. at 29. Therefore manure should be apphed at




a rate which will meet the crop’s requirement for phosphorus. Because it is true that -~
- applying manure to meet a crop’s nitrogen needs results in over-applying phosphorus, the
* converse is also true. -Applying manure to meet a crop’s phosphorus, needs will result in -
not meeting the crop’s nitrogen needs. However, additional nitrogen and potassium can
be supplied with commercial fertilizers. This strategy is least likely to cause undesrrable
_ envrronmental effects and makes the most et’ﬁcrent use ofall nutrients in manure
, In addrtron to decreasmg ¢rop yrelds excess phosphorus in the soil has the
potential to cause envrronmental harm.. Although the P-Index accounts for the potential -
loss of" phosphorus via erosion and runoff; it does not account for the other risks-posed to
the environment from having excess phosphorus in manure, and in turn in the soil.
" Another path for phosphorus to escape the farm is through ¢ ‘subsurface lateral flow along
the gradients of internal drainage.”" Coale, The Science of Phosphorus From Agrzculture
and Othet Sources Entermg the Chesapeake Bay. Subsurface pathways are of partlcular .
- concern in Pennsylvania given the large number of tile drainage systems-in place. Many -

- of these systems are undocumented, so farmers may not know the exact location of tile .

drainage systems on their property. Because the placemient of these systems is unknown,

- setbacks and balancing phosphorus on some, but not all, fields is not likely to accomplish

- the goal of lrmltmg the possibility.of phosphorus movement by way of subsurface lateral
“flow. Thus, additional control mechamsms such as balancing for phosphorus on-all ,

- fields, must be put into the nitrient management regulatory, structure to ensure that =
phosphorus is riot allowed to move along subsurface paths and mto groundwater or

surface water. - - : ,

The' Act requires Pennsylvama CAOs to develop procedures to deterrmne proper
application rates for nutrients to be applied to land based on conditions of soil and levels
of existing nutrients in ‘the soil and the type of agricultural, horticultural or floricultural
productron to-be conducted on the land.” 3 P:S. § 1704(1)(i). To satisfy the mandate of
the Act, applrcatron rates for both nitrogen and phosphorus must be identified: To .
properly examine a nutrient application rate, one must know the amount of nutrients
available (from both the soil'and the manure or other fertrlrzer) and the amount of

. nutrients-needed for crop growth 1d. As explamed above, in order to properly analyze
* . the applrcatron rates for nutrrents these amounts must be balanced for phosphorus

The Proposed Regulatrons requrre an analysrs of the nutrient content of the
. .manure, Proposed 25 Pa. Code § 83: 291(a)(3), and the soil, Proposed 25 Pa. Code §
© - 83.292(e).' ‘Both: nrtrogen and phosphorus avarlabrhty in the manure and soil are required
" under a NMP. This appears o fulfill the amount of nutrients available requrrement ofthe
Act. Then, one must determme the amount of riutrients needed for crop production. The
Proposed Regulations require an analysis of the amount of nitrogen and phosphorus -

- needed for realistic crop yields. 25 Pa. Code §§ 83.292(f) and 83.293(d). Howeve, the’ - . -

Proposed Regulatrons then allow CAOs to rgnore the balanced rates for nutnents (both

2l PennFuture supports the SCC’s proposal to requue actual manyre content analysrs for an exrstmg facrhty.. -
‘Proposed 25 Pa. Code § 83.291(b)(3)(i). PennFuture supports the extension of this concept to requiring - -
analysis of manure at an existing operatron to the three year update of CAO NMPs. Proposed 25 Pa. Code

§ 83 291(b)(3)(m)




- mtrogen and phosphorus) and’ proceed forward thh application rates based solely upon,

- nitrogen. Under the Proposed Regulatlons CAOs are permitted to apply manure in
accordance with only the nitrogen needs of a crop unless a farm field has a hrgh or very
high rating under the P-Index. Proposed 25 Pa. Code § 83.293(b). “This leaves a majority -
~ of the farm fields in Pennsylvama having manure applied with consideration of only one
nutrient, as opposed to the “nutrients” that must be considered under the Act.
Additionally, the Act does not state that “proper application rates of nutnents ‘must be
determined for only some fields, but mstead for all “land” to whnch manure wﬂl be '

apphed :

Dtstmgulshed researchers and well respected agrrculturaI orgamzatlons have also
‘supported the proposition that manure apphcatlons should be balanced for phosphorus on
all fields. To reduce phosphorus losses from agriculture, Sharpley recommends .
" balancing phosphorus in the soil. Sharpley et al. at 14 The Technical Manual, one of
~ Pennsylvania’s two main guidance documents on nutrient management also ¢ strongly
recommends” that the farmer calculate a balanced manure application rate based on net -

nitrogen, phosphorus and potassium needs of the crops so that the farmer will manage the =

- application of manure most efﬁcrently ‘Pennsylvania’s Nutrient. Management Act -

Program Techmcal Manual, p: 40. Additionally, during regulatory hearings on the -

_ nputrient management program, PennAg Industries testxﬁed that xt was not opposed to-
balancing nutnents for phosphorus : :

. The P Index i 1s madequate to meet the mandate of- the Act The Act requlres a
. determmatnon of proper application rates for nutrients. The EHB ruled that this meant -
that both nitrogen and phosphorus application rates must be examined. The P-Index fails *
"to account for phosphorus in apphcatlon rates for a majonty of the farrn ﬁelds in

Pennsylvama :

In addition to belng requxred by the Act, balancmg for phosphorus makes sense.
The most efficient utilization of the manure, as drscussed above, comes when the mariure
is applied based upon the phosphorus content of the mapure. The best crop ytelds also
~oceur at an application rate based upon thé phosphorus nieeds of the Crop. Additional
_ environmental risks can be avoided when phosphorus is‘not over-applied to crops: In
. order to decrease the risk for environmental pollution,.provide the' most efficient crop.
yield for farmers, and, most important, satisfy the requirements of the Act, the Proposed -
Regulatlons must requlre NMPs to balance for phosphorus j )




B‘. Pennsvlvama $ Dronosed Nutnent Man gement Program does not ensur

."account for. factors that can greatlv effect Dhosohorus movement and water
_quahty ' : : e

1. The proposed P-Index utrhzed in the Nutnent Management
- Program is inadequate because it farls 1o account for 1mpa1red
waters in the calculatron SRR,

The state desrgnates uses for streams after studyrng them and determmmg what

~ aquatic life they can support. The stream desrgnatlons are based upon the physical, -
.chemical and biological conditions néeded to sustain particular aquatic communities.
When a stream fails to meet the conditions: necessary to attain its desrgnated uses, it is’

- listed as “impaired” for its aquatic life use in a report to the U.S. Environmental
Protection Agency.- Recogmtron of such 1rnpa1rment is necessary to return thee streams
to therr designated uses.

. Streams that are desrgnated as 1mpa1red” are placed ona schedule to have a Total -
Maximum Daily Load (hereinafter “TMDL”) established. “TMDLs can be considered to -
- be a watershed budget for pollutants, representmg the total amount of pollutants t that can
be assimilated by g stream without causing water quahty standards to be exceeded -
Pennsylvania Department of Environmental Protection, Bureau of Water Supply and
- Wastewater Management, Pennsylvania DEP’s S1x~Year Plan for TMDL Development
(updated March 2004): (heremaﬁer “Six-Year Plar™). A TMDL détermines the maximum
amount of 4 particular pollutant. that may be released into a stream, stream segment, or
water body each day while still allowingthe stream to meet water quality standards, and
allocates that maximum daily load among the ‘point and nonpoint sources of the pollutant
.in the watershed. .Once a TMDL is established for a stream or water body, pollutlon :
- control measures should be put-in place within five years. . A TMDL may allocate a
portion of the maximum-allowed load to New-sources or growth of existing sources, but
such an allocation for “future growth” must be offset by greater load reductlons from

B ,‘exrstmg sources in order to meet the fixed; overall maximum load. Thus ifa CAFO
: begins operations jn a watershed with a TMDL, the maximum daily load figure for a

- pollutant such as mtrogen or. phosphorus wrll not be increased because of the new
‘act1v1ty : :

‘The Pennsylvama Department of Envrronmental Protectlon reports that 57 217
 stream miles (84 % of the assessed miles) support the designated.fish and aquatic life use
* and 10,762 miles (16%) are'impaired.. Commonwealth of Pennsylvania, Départment of
Environmental Protection, 2004 PennsyIVama Integrated | Water Quality Monitoring and

;Assessment Report.; Clean Water Act Section 305(%) Report and 303(d) List (hereinafter

: “Pennsylvanza Integrated Repor?”). However ‘the state 1§ nowhere near havmg aTMDL
developed for all of these impaired waterways In fact, only 29% of the stream segments
- needing a TMDL have one approved. U.S.Environmental Protection Agency, 2002 -

Section-303(d) List Fact Sheet for PENNSYLVANYA (visited September 28, 2004) -

http: //oasoub eoa gov/waters/state reot control?n state—-PA Thus Pennsylvama s far




~ from developmg a complete 1ndex of TMDLs Pennsylvama must complete TMDLs for

~ all watersheds’ that were listed as 1mpaxred in 1996 by 2009, according to an agreement

. with EPA. Six-Year Plan. Additionally, once a TMDL is developed it must be
'1mplemented wrthm five. years »

Agrrculture is. a large contnbutor to the impairment of Pennsylvama 3 streams and

, waterways Agncultural activities make up a large portion of the nonpoint source - .
allocation in a TMDL. For 3,876 stream miles (22%) listed as impaired in Pennsylvania,
agriculture is‘identified as the source of the. impairment. Pennsylvama Integrated Report.
Agticultural pollution of waterways is generally attributable to siltation and excess

" nutrients. -According to the Department, siltation has caused the impairment of 5, 604
~stream miles (28%) and nutrients have caused the 1mpa1rment of 2, 347 stream miles

( 1 2%) Pennsylvama Integrated Report : ~

“In Watershed 7. G [Chlckres Creek] in Lancaster County and where many
streams are impaired by nutrient pollution, there is a total of at least-43,718,572 gallons .
of permitted or pending liquid manure storage, and 22,822 tons of dry manure storage. A
rough, very conservative estlmate of the nitrogen content of hqurd and dry manure being
-generated and stored each year in the Conestoga River watershed is about 5.34 million
pounds per year.” ‘Citizens for Pennsylvania’s Future, Factory Farm Pollutionin = *.
Penmylvanza Watersheds and Communities at Risk, p. 6 (October 2003). At thetime of

- our review of NPDES CAFO permits there were. also permits pendmg in impaired

watersheds to allow an additional 35,933,165 gallons of liquid manure storage. Id. at 6-7.
~ “Absent a mechanism in the permitting system to account for and control the new .
nutrients generated by new and expanding livestock operations, additional nutrient
loadings in some watersheds will overwhelm the ability of conServatlon practrces and
'restoratron pro;ects to reduce nutnent pollunon ? Id at 7 ~

PennF uture ’s review of NMPs and CAF O permrts in the Octoraro Watershed
- reveals-that “[h]alf of the livestock facilities in-this review 4re located in watersheds
where the entire streams or srgmﬁcant stream segments do not meet water quality -
~ standards because of agrrcultural runoff and nutrient pollution. These 32 facilities’

. generate a total of almost 43 million gallons of quurd manure arid more than 20, 000 tons
of dry manure. This manure contains 1.25 mrlhon pounds of nitrogen. About a quarter

of the manure is exported, but since the manure with the highest coricentration of -
' nitrogen is miore hkely to be exported 44 percent of the nitrogen in the 1mpalred .
watersheds is being exported to fields not covéred by an approved nutrient management .
- plan.” Citizens for Pennsylvama s Future, A Barrel Full of Holes: A Case. Study of

Pennsylvanta Regulatzons on Hzgh Densrty Ltvestock Farm Pollutzon p 13 (July 2004)

 Itis crmcal for Pennsylvama to take the nnparred status and any developed ,
- TMDLs for waters of the CommonWealth into consideration in the permitting and IR _ |
planning processes it oversees so that these waters.can be restored to health. Agrxculture -
has a sighificant impact on the health of Pennsylvama s waterways and accounts for most . v
of the nonpomt source pollutlon Addmonally, massive quanntres of nutnents are



currently stored and land apphed in watersheds wrth 1mpa1red waters. Consrderatron of
“these factors would help restore Pennsylvama s waterways m a trmely manner.

The proposed P-Index utrhzes source and transport factors to determine if - _
phosphorus applications may be restricted. Impaired waters status is a critical indicator
- of the sensitivity of a stream and is not integrated into the proposed P-Index. .
‘Pennsylvania’s P-Index, as proposed ‘does not consider whether impaired waters are

located in close proximity to the farm field being evaluated. -Alabama, Delaware and
‘Maryland all have P-Indexes that take into consideration whether 1mpa1red waters are
located in the proximity of the farm fields bemg evaluated: Alabama includes 1mparred
waters in a category separate. from source and transport factors and werghts it heavily. .
Delaware and Maryfand include impaired waters as part of their site and transport -

-~ characteristics (the remammg consrderatrons are class1ﬁed as source and management
characterlstrcs) ' :

_ Pennsylvama should consider rmparred waters, for all of the above stated reasons,

in its P-Index transport factors, or as a separate factor in the P-Index. Inclusion of

‘ rmparred waters as a factor in the P-Index would result in farm fields located in close " -

proximity to an 1mpa1red watershed as bemg more likely to have to restrict phosphorus .

applications. This is a rational result. given the efivironmental harms phosphorus presents !

to already fragile waters. -In the altematrve PennFuture recommends that inclusion of a -

' farm field in an impaired waterway. should be added as-another screening parameter used

~ to determine if a full accounting of source and transport factors. Thus, location of a farm -
field in‘an impaired waterway would require the agricultural operation to run a complete

P-Index for that specrﬁc ﬁeld and any others located in 1mpa1red waters. - -

2" The proposed P-Index utrhzed in the Nutrrent Management
Program fails to account for exceptlonal value and h1gh qualtty
waters m the calculatron . .

The federal Clean Water Act Sectron 305(b) requrres states to brenmally evaluate
the water quality of surface waters for High Quality (heremaﬁer “HQ”) and Exceptional
Value. (heremaﬁ:er “EV”) waters. 33U.S.CA. § 1315(b)(1).- These two designations are .
reserved for the most pristine streams in-Pennsylvania. - The EV or HQ designated uses of .
these ‘streams can become 1mpa1red 1f therr water qualrty declmes even slrghtly

Pennsylvama has 83 161 miles of streams and rivers. Pennsylvama Department
of Environmental Protectron 2002 Penn.sylvanza Water Qualn‘y Assessment 305(b)
Report, p. 8 (visited September 29, 2004)  ~ ' ‘
. http:/[www.dep state.pa. ns/deo/deputate/watenngt/WqD/WQStandards/305 Wg2002 narr
- .pdf. 1,716 miles of these streams are designated as EV. Pennsylvania Department of
' Environmental Protection, Protectmg ‘the Commonwealih’s Waters (visited October . 15,
2004) http://www.dep.state.pa. us/dep/deputate/watermgt/W CID/W OStandards/antldeg(LT- ‘
AntrdegTstmyl htm EV streams and rivers- represent 2% of the total stream milesin =
-Pennsylvama 19,274 mrles are desrgnated as HQ Id. HQ streams represent 23% of the .
' total stream miles in Pennsylvama -




An exammatton of the NMPs in the Octoraro Watershed revealed that “27
livestock facilities, oor 42% of the operations [in that watershed] [are} located in high
quality watersheds These facilities generate more than-50 million gallons of liquid
manure and more than 21,000 tons of dry manure. This manure contains about 1.5 -

*. million pounds of mtrogen and about 34% of that is exported.” 4 Barrel'Full of Holes, p
" 13-14. Additionally, 14 of the HQ streams located i in the Octoraro Watershed contain,
segments 1mpa1red by agrlcultural runofl‘ Id. at 14

' PennF uture s statewide analys1s of NMPs in the Octoraro Watershed mdrcates
that special protection watersheds are facing an ever 1ncreas1ng risk of degradatton from
agricultural pollution. The Proposed Regulations undertake no analysis of whether an

~ agricultural operatron is located in a HQ or EV watershed. A NMP merely requlres a
listing of a HQ or EV streami in the farm description sectron of the plan. The real .

- analysis under a NMP comes in the manure apphcatron rates section.. The proposed

Nutrient Management regulations will now require an agrlcultural operation to run a P-

Index to détermine if phosphorus is being over-applied on farm fields or whether-

conditions are such where manure nutrlents could move from farm fields fo waters of the
Commonwealth ' ’

Pennsylvanla s P- Index, as proposed does not consrder whether spectal

- protection watefs are located in close proximity to the.farm field being evaluated
Alabama, Delaware and Maryland all have P-Indexes that take into. consideration whether
special protection waters are located in the proxmuty of the farm fields being evaluated.
Alabama includes special protection waters in a category separaté from source and
transport factors and weights it heavily. Delaware and Maryland include specral
protection waters as part of their site and transport characteristics (the remalmng
consrderatlons are classified as source and management charactenstlcs)

» , Pennsylvama should mtegrate a speclal protectron waters factor, for all of the
- above stated reasons, into its P-Index transport factors. Inclusion of special protection’
waters as a factor in the P-Index would result in farm fields located in close proximity to
" these waters as bemg more likely to have to restrict phosphorus applications. Thisis a -
 rational result given the environmental harms phosphorus presents to these pristine
waters. In the alternative, PennFuture recommends that inclusion of a farm fieldina .
special protection waterway should be added as another screenmg parameter usedto
~ determine if a full accounting of source and transport factors. Thus, location of a farm
field in a special protection waterway would require the agrlcultural operation to run' a.
: complete P-Index for that Spec1ﬁc field, and any others located in HQ or EV waters. .

“ 3. The proposed P-Index utlllzed in the Nutrient Management
Program fails to account for the ﬂoodmg potential of fields or the
precrpltatron am0unts for a gtven area in the calculatron

, . Pennsylvania, llke much of the east, coast has: expenenced srgmﬁcant amounts of o
_rainfall over the past few months resultmg in sertous ﬂoodmg of streams and rrvers
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Farmers are keenly aware of the damage that this, and other, flooding has caused. Many
farmers suffered crop losses or were unable to harvest due to water-logged fields.. -
Fortunately, these flooding events did not occur when farmers were applying manure to-
‘the fietds. -Flooding after.manure applications, much like the spreading of manure on
‘frozen or show-cOVered ﬁelds WOu'Id result i'n'signiﬁc':ant nutrient losse‘s ‘ '

The potential for ﬂoodmg to occur durlng the times of year when manure is »
applied is high. - The past three years have been some of the wettest on record. According
to the National Ogeanic and Atmospheric Administration (hereinafter “NOAA”) the
period from March to August 2004 was the wettést on record; with 28.95 inches of -

rainfall. National Oceanic and Atmosphenc Administration, Climate at a Glance: Most
. Recent 6-Morith Perzod (Mar-Aug) Precipitation Pennsylvania (visited October 1, 2004) o
hitp://climvis.ncdc noaa. gov/cgi-bin/cag3/hr-display3. pl. 2003 was the seventh wettest
. March to August six month perrod ‘with 27 85. mches Id.

Grven the partlcularly wet weather over the past few years, the SCC should

* include consideration of rainfall and flooding in the P-Index. Arkansasand. Western -
Oregon and Washingtor all take the flooding potentral of the fields into consideration in
their respective P-Indexes as transport factors. - Additionally, Arkansas considers

- precipitation amounts in its P-Index as a category separate from source and transport
factors. Pennsylvania should follow the lead of these various states and mtegrate ramfall
and floodmg potentral into the transport factors of its P Index '

C.-  The Act requires the management of mtrogen and phosphorus on each
© farm field; however, phosphorus content is not accounted for in manure
~ 'that is exported from the farm where 1t wa_generated and land anphed at’
©oan 1mnort1ng farm.” - v :

Under the proposed reguIatrons a farmer using manure exported from another site
will not have to account for its phosphorus content before applying it. Manure. exported -
. to-a known landowner and land applied is completely exempt from phosphorus SRRt
~ . evaluation under the proposed Nutrient Management Regulations. ‘The proposed Nutrrent o
Management Regulations only require manure applications at importing farms to be -
balanced for nitrogen and to comply with a 150 foot setback from surface waters.

: _.Proposed 25 Pa. Code § 83.201 regarding definition of “nutrient balance sheet;” Proposed .

- 25 Pa. Code’ §83.301(a)(2); and; Proposed 25 Pa. Code §83. 301(g)(1) The use of a )
- setback to control for phosphorus is inappropriate. The P-Index takes into account both _
. source and transport factors. Use of a setback to-contral phosphorus only accounts for -

- the transport factors but fails to address source factors, such as ‘phosphorus levels in the

~soil. This is one of the criteria spec1ﬁcally mentioned in the Act. ‘Because a manure
application setback at importing farms fails to account for-source factors specrﬁcally
mentioned in- the Act, a: setback 1§ madequate to meet the mandate of the Act.

Accordmg to the State Conservatron Commrssron, 1,643 791 ,920 gallons of .

manure are generated by CAOs in Pennsylvama State Conservatron Commission, '
: Nutnent Management Act Program Data CAQs. Of thrs amount, 466, 497 360 gallonsare’ -
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exported from CAOs Id. Thxs amounts to 28% of CAQ manure bemg exported All of
 this exported manure. escapes a phosphorus content examination. Additionally, nutrients-
are exported off the farm in varied levels given the nutrient. content of the manuré. Thus,
merely because 28% of CAO-mariure is exported does riot mean that 28% of the nutrients
were exported. In the Octoraro Watershed, an examination of CAOs revealed that
24,673,329 galions of hqurd manure (32% of the total liquid manure generated) and
14,060 tons of dry manure (23% of the total) is sent off the farm. A Barrel Full. of Holes
p. 5. However, almost 50%.of the nitrogen, 1,403,326 pounds is exported. -Jd.- (The
. study did not examine the amount of phosphorus exported ) Manures with higher

nutrient content are those most likely to be exported. It is therefore important that -

exported manure be exammed for its mtrogen and phosphorus content- before itis fand
apphed N ‘

The Act reqmres NMPs to mclude a phosphorus analysxs for fnanure generated by
a CAO no matter where it is applied. The proposed Nutrient Management regulations do
not require sites impoiting manure to undertake a phosphorus analysis, limiting nutrient
balance sheets to a nitrogen analysis and coupling this with a 150 foot setback from.
“surface waters. The current nutrient management program ‘and that proposed in the draft
) regulatlons fail to meet the mandate of the Act to estabhsh proper apphcatlon rates for )
nutrients. : . : :

I THE SCC MUST FURTHER REVISE MANURE APPLICATION
- PRACTICES, SUCH AS SETBACKS, W,INTER SPREADING AND
LIQUID MANURE SPREADING TO PROTECT WATER QUALITY

A Manure application setbacks are mtegral to nroteotmg water auahtv

certain setback provisions in the Proposed Regulatrons should be .
€x anded to’ better Drotect water quahtv ' .

Setbacks have ‘traditionally been used in the Nutnent Management Program to:
keep nitrogen, and arguably phosphorus, fiom entering surface waters. The Nutrient
Management Program ensures that plans are written, but with only one inspection every
-three years, the program can hardly ensure that setbacks are followed when the manure is
actually land applied. Keepmg manure applications a reasonable distance from surface
waters-is one means of preventing nutriesits from reachmg streams and other surface’ -
waters. Large and small farms alike have the potentlal to pollute a stream when manure
is Jand applied directly adjacent to a waterway For this reason all farmers should 11m1t -
thelr manure apphcatlons in such sensmve areas. :

1. Manure appltcatton setbacks from. concentrated Water flow areas,
- streams, lakes, ponds, wetland and intakes to agricultural drainage

systems should be apphcable regardless of: whether the ground is

: ufrozen snow-covered or saturated : :

'. The Proposed Regulatlons restnct manure apphcattons from concentrated water ,
flow areas, streams, lakes ponds and intakes to agrlcultural dramage systems only when
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: the sorl is frozen snow-covered or saturated Proposed 25 Pa Code §§ 83 294(l)(v)
(vii), and (viii). However, the possibility of manure runoff, and resultant water.

~ contamination, in these areasis present throughout the year grven the close proxrmrty of o

the manure apphcatron to these surface waters

The Proposed Regulatrons have an mcreased but strll msufﬁcrent recogmtron of

A the potential impacts nitrogen and phosphorus can have on waters of the Commonwealth. .

‘The proposed P-Index is trxggered if manure is apphed within 150 feet of a body of - .
water. Although this threshold does not impose a manure applrcatron restriction, it does,
however, recognize that the proxrmrty of manure apphcatlon to waters increases the rrsk
of contammatron : :

" Exported 1 manure may not be land applred at rmportmg farms wrthm 150 feet of

surface water. Proposed 25 Pa, Code'§ 83.301(g). This land application restriction is not °

" limited to times of the year when the grOund is frozef, snow-covered or saturated. Nor -
‘should it be. However, this same restriction does not apply unconditionally at the horne
site. Seventy-two percent of the manure generated at CAOs stays on the home farm. .
State Conservation Commission, Nutrient Management Act Program. Data CAOs. Most .
of the risk of pollution associated with manure generated at CAOs exists at the home ~

farm. It would; therefore, be loglcal to make the manure-application festrictions at least o

~ asrestrictive for home farm manure application as they are for farms importing CAO
" manure. Addrtronally, the federal CAFO regulations prohrbrt manure, litter, and process
- wastewater from being applied closer than 100 feetto any down-gradient surface waters,
- open tile line intake structures, sinkholes, agrrcultural well heads or other condurts to
 surface waters. 40 C FR.§ 412. 4(0)(5)

The SCC should revise Proposed 25 Pa. Code §§ 83. 294(t)(v) to restnct manure - .

_apphcatlons ‘[wlithin 150 feet of concentrated water flow areas, such as. 1nterm1ttent

“streams, ditches, waterways, gullies and swales.” Proposed Section 83. 294(t)(v1r) and -

(vm) should be combined and revised by the SCC to restrict manure applications
“[wlithin 150 feet of streams; springs, lakes, ponds, wetlands and intakes to agricultural

drainage systems (such as m-ﬁeld catch basrns and plpe outlet terraces) ‘or other types of S

surface water conveyance

-2, The scc should revise the Proposed Regulatrons to mclude -
" - manure application and manure storage setbacks from mtermrttent
_ streams and wetlands

The oo} has grven much consrderatxon to other condurts to surface waters and .
has shied away from intermittent streams and wetlands becaiise of the difficulty in
'deﬁmng them. Many- state and federal programs define intermittent streams and -

‘wetlands. - The SCC should integrate the definition of intermiftent stream from Chapter

’ 872 and the. deﬁmtron of wetland from Chapter 105 mto Sectlon 83.201.

225 Pa Code § 87 1 deﬁnes mtermrttent stream as, “[a] body of water ﬂowmg ina channel or bed

. composed primarily of substrates associated with flowing water, which, during periods of the year is below -

 the local water table and obtams its ﬂow from both surface runoft' and groundwater drscharges '
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-a. -~ Manure application setbacks for intermittent streams should -
“be revised by the SCC to’be consistent with setbacks for
~ exported manure regardless of vegetated cover or soil -
saturation. -

Small 1ntermrttent streams are crltrcal to the maintenarice of water quallty in
Pennsylvania. More than 50% of the stream miles in Pennsylvania flow only seasonally
These intermittent streams make up 85% of the total drainage network in any given

watershed, and when they are ﬂowmg, provrde direct condurts to larger streams and
rivers. .

As referenced above, the Proposed Regulatrons currently allow manure to be
spread in concentrated flow areas (e.g. intermittent stream beds or drainage swales) if

~ there is vegetation and the ground is not frezen, snow-covered and saturated. ‘Proposed

25 Pa. Code § 83. 294(t)(v) ‘The Proposed Regulations also restrict manure apphcatrons
in concentrated flow areas that are wrthout a vegetated cover. Proposed 25 Pa. Code §
83. 294(f)(v1) . |

A PennFuture has already suggested that Sectron 83 294(t)(v) is mapproprrate as
drafted given the i inconsistency between the manure’ “application setbacks for manure
apphed at the generatmg farm and that which is exported. PennFuture reiterates that only :
restricting manure applications at the home farm when the ground is frozen, snow-
covered or saturated is illogical since the, pollution potential for surface waters is
significant given the proximity of the manure apphcatron area to a condurt to surface
, waters or surface waters themselves ’ : : :

Nelther Sectton 83. 294(f)(v) nor Sectlon 83. 294(t)(vr) as drafted contains a

' drstance setback. The manure applrcatron i$ merely restricted within the concentrated

flow area itself. This is inappropriate given the very nature of a concentrated flow area.

- The flow area would channel any material that reaches it to waters downstream. ‘
Spreading rrght to the bank’s edge creates a situation tiat inakes manure flowing into the
concentrated flow area much more likely. For this reason, manure applications should be
restricted to at least 150 feet from a concentratéd flow area, fegardless of whether there is.

" a vegetated cover or whether the soil is frozen, snow-covered or saturated. Because there .
should be rio differentiation on the basis of the ground being frozen, snow-covered or . -
saturated, Proposed Sectionts 83.294(f)(v).and 83.294(f)(vi) could be combined into one
setback regulation which would state that manure may not be applied “[w]rthrn 150 feet

of concentrated water ﬂow areas, such as mtermrttent streams drtches waterways gullres o
and swales.” : : :

325Pa. Code § 105 1 deﬁnes a wetlands as, “{a]reas that are mundated or saturated by surface water or
groundwater at-a frequency and durau°n suﬁ'rcrent to support, and that under normal circumstances do .
support; a prevalence of vegetatron typrcally adapted for life in saturated soﬂ condmons mcludmg swamps
- -marshes, bogs and snmlar areas.” . .
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b . The SCC should include wetlands in the list of natural
features protected from manure apphcattons by a setback.’

~ The Proposed Regulatrons for manure apphcatron makeé no mennon of setbacks
from wetlands. Wetlands “are lands that are permanently or regularly flooded or remain
" saturated for extended périods of tinmie during the growing season.” Comronwealth of -
Pennsylvania, Departmeént of Environmental Protection, Wetland and Rzpanan
‘Stewardship in Pennsylvania: A Guide to Voluntary Options for Landowners, Local
Governments and Organizations. Wetlands aid in filtering pollutants by “trapping -

- sediment; fertilizers, bacterial and viral pathogens chemicals, and heavy metals before

- they reach the nearest waterway.” . Id, They also help control ﬂoodwaters and recharge
groundwater, Id. “In 1780, Pennsylvama had over 1,000,000 acres of wetlands. Tdday,
less than 404 000 wetland acres remain, covering less than.2 percent of the state’s total
land area:” Although wetlands are a natural filter, these features should not be willfully
overloaded with nutrients. Overloadmg wetlands with nutrients is of partrcular concern .
because they are a direct means of recharglng groundwater

, As ‘drafted Section‘s 83 294(f)(vii) and (viii) both- contain manure application
restrictions from surface waters under certain conditions. -As suggested above Proposed
Section*83. 294(f)(vn) and (viii) should be combined and revised by the SCC to restrict .
‘manure applications “[w]ithin 150 feet of streams, springs, lakes, ponds, wetlands and

- intakes to agricultural drainage systems (such as m—ﬁeld catch basins, and pipe outlet
terraces), or other types of surface water conveyance.” ‘The revision of these sections. into
one new. regulatron would allow sufficient protection of wetlands so that they arenot
overloaded w1th nutrrents at agncultural operatrons ' :

c. . The SCC should amend the manure storage setbacks in
Proposed 25 Pa. Code §§ 83. 351(a)(2)(v)(A) and -
© 83.351(a)(2)(vi)(A) to include setbacks from. mtermxttent
streams and wetlands v

Because manure has the potentlal to pollute water- grven its mtrogen and

phosphorus content, manure should be kept from coming into_contact with surface waters

-and other conduits to surface and groundwater. However, the Proposed Regulations - -
currently do not contain a manure storage setback from intermittent streams or wetlands.
. Intermittent streams are by their very definition streams. They carry water, sometimes
‘large volumes of water, to other surface waters and recharge groundwater Intermrttent
streams generally flow durmg wet times of the year, when manure is likely to be in

‘storage. Wetlands aré by their very. definition wet land. Although they are natural ﬁlters ‘ -

they are also drrect lrnks to groundwater -

. The SCC must then recogmze the hazard presented by constructmg manure
storage facilities near intermittent streams and wetlands Both 1nterm1ttent streams and

- wetlands are hkely to contain sutface waters durmg the spring t time when' manure storage '
. facilities would-be at their fullest. The shghtest ﬁssure in the foundation of a manure "

- storage facility would be catastrophlc at thrs time’ of year pollutmg surface waters and |
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groundwater. The SCC should.revise the language of the manure storage setbacks at '
Proposed 25 Pa. Code §§ 83.351(a)(2)(v)(A) and 83. 351(a)(2)(v1)(A) to prohibit locatlon .

[w]rthm 100 feet of a perenmal stream, intermittent stream, river, spring, lake, pond ’
reservoir or wetlan ' :

3. Proposed Section 83. 294(H)(i) should be amended to require a 100 -
‘ - foot manure apphcatlon setback from sinkholes regardless of -
whether the manure is mechanically mcorporated w1thm 24 hours -
of appllcatron ' :

_ Proposed Section 83. 294(t)(1) states that manure apphcatrons should be restncted ;
“[wlithin 100 feet of an open sinkhole where surface water flow is toward the sinkhole, -
unless the manure is mechanically mcorporated within 24 hours of applzcatlon »
However, the federal CAFO:regulations prohlblt manure, litter, and process wastewater .
from being applied closer than 100 feet to any down—gradlent surface waters, opentile L

line intake structures, sinkholes, agricultural well heads, or other conduits to surface
~ ‘waters. 40 C.FR. §412. 4(c)(5) ‘The federat regulations do riot remove the manure _
application prohibition if the manure is mechanically mcorporated in a given time period.
Almost all CAFOs are CAOs. Addltlonally, the CAFO program relies heavily upon the
* Nutrient Management Program to protect waters of the Commonwealth from pollution.
The NM Program regulations should be in line with the federal regulatrons glven that o
~ v1rtually all CAF Os are CAOs and regulated under both programs

‘ 4. The SCC ora county conservatron drstnct with a delegatlon '
-agreement should not be allowed to. walve manure storage setbacks
- as related to prrvate wells ‘

Manure storage setbacks are put in place to protect the waters of the
. Commonwealth from pollution. ‘The regulations contain manure storage setbacks of 100
feet to protect public and private wells. Proposed 25 Pa. Code §§83. 351(2)(2)(v)(B) and
‘ (C) and Proposed 25 Pa. Code §§ 83. 351(a)(2)(vr)(B) and (C). However, the SCC has
inciuded provisions in'the Proposed Regulatlons that allow the Commission and.

'delegated conservation districts to-waive these distance restrictions for private wells, but . o

not those protecting public drinking water wells. Proposed 25.Pa. Code.§
83.351(a)(2)(vii)(D).  Additionally, the Commrssron allows waiver of manure storage _
setbacks for existing agrlcultural operatlons but not for new agncultural operatlons T

Bactena can be passed through contammated water supphes and cause v, .

campylobacter, Escherichia coli, leptosprrosrs listeria, salmonella and yersmra Parasites L ’

such as cryptosporidium and giardia may also move through a drinking water supply that :
has been contaminated by manure. Water polluted by manure presents many health nsks‘ -

* . bacterial, viral, and parasitic. Addltlonally, the manure storage setback provided for

under the Proposed Regulations is only 100 feet, which is modest given the human health -

risks presented.: The Commission should recognize the risk that a manure storage facdtty“; -

poses to any drinking water source and protect al/ drmkmg water sources from potentral
manure pollutlon not _]UST, pubhc ones and ones at new agrlcultural operatrons The SCC




- should revise Sectron 83.35 1(a)(2)(vn) to exclude watver of manure storage facility
-setbacks related to private wells by. deletmg the reference to (v)(B) and subparagraph D).
The revrsed regulatlon should read:

The Commrssmn ora delegated conservatlon dlstnct may warve the
- distance restrrctrons in. subparagraphs (v)(A) and (F), if the followmg can
" be demonstrated to the satrsfactlon of the CommlsSwn ora delegated
~ conservation district: -
(A) The s1t1ng restrictions contamed in subparagraph (v) wonld make the
placement economically unreasonable or physically impractical.
“(B) Asite investigation - including consultation with affected landowners
* — has beén conducted which demonstrates that-the proposed system
~will protect water qualrty and protect against oﬁ‘srte mrgratron of
- nutrients.
(C) The type, design and contmgency plan developed for the facrhtles '
meet additional criteria the Commission or delegated conservation
- district, in consultation with the NRCS, may require to protect water -
qualrty, and protect agamst offsrte mrgratlon of nutrrents

B The SCC should prohrbrt winter manure snreadmg because it is not‘_
' - a practice used to provide nutrients to crops. but rather a means for

drsposmg of" excess ammal §ewage o

Proposed Section 83 294(a) states that, “[n]utnents shall be umformly
- applied to fields: durmg times and conditions that will hold the nutrients in place
for crop growth.. ..” The Proposed Regulations require the NMP to detail winter
manure spreading procedures if the application is planned. Proposed 25 Pa. Code
~ §83.294(g). “The plan shall list all crop management units where winter ‘
-application is anticipated or restricted, planned ground cover on the application -
site, and what procedures shall be utilized for each crop management umt to
protect the qualrty of surface water and groundwater.”” Id

_ ~ However, winter spreadmg is not lrkely to- result in nutnents bemg heldin .
- place for crop ‘growth. The Agronomy ‘Guide indicates that winter spreading is.

" defined as “when it is 5o cold that there is no plant growth or microbial activity.”

The Agronomv Guide 2002, p. 37, table 1.2-14 (Eston Martz ed., 2001). Thus; -
nutrients applied in the wintér are not being held for crop growth during the
winter itself. Addrtronally, nutrients are scantly held for crop growth in the

o .followmg spring and summer. ‘The Agronomy Gurde indicates that manure -

: applred in the winter will have at best a. 50% nitrogen availability factor if utrhzed C
_in the spring. .Id. At worst, only-15% of the nitrogen will be available for crop'
- growth if utilized in the summer; Id. When at least half of the manure’s nutrients
will be wasted, the applrcatlon does not come close to. satlsfymg the standard of
holdmg the nutnents in place for crop growth

-
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Winter spreadmg of manure has caused serious envrronmental problems i in |

 the recent past. “Durmg the winter, the Chester County Water Authority

frequently must pump in water from the Susquehanna River to dilute the Octoraro

reservoir water in order to reduce the nitrate levels sufficiently to meet. drinking

water standards.” Citizen for Pennsylvania’s Future; 4 Barrel Full of Holes: A

Case Study of Pennsylvania Regulations on High Density Livestock Farm

" Pollution, p. 14 (July 2004) (footnote omitted).. Additionally, winter spreading-

“occurred at the Hillandale Gettysburg Farm in Adams County on snow-covered

- fields which were already saturated; at a time when heavy rains were forecast for
the next fony-erght hours. According to the National Weather Service, over two ’
inches of rain fell during the forty-eight hours after the manure application. . -

- Hillandale was fined by the SCC for spreadmg manure in violation of its NMP.
~ This sort of winter spreading is‘an aberration. A drive around Lancaster County
in the winter reveals many ﬁelds colored chocolate brown from bemg heavrly
loaded w1th manure. : L ”

Wmter manure spreadlng should be prohlbrted because the nutrlents are
not sufficiently utilized for crop growth, as no plant growth happens during the
winter season. Addxtronally, winter manure spreading causes pollutlon to surface
waters such as the Octoraro.reservoir. The SCC should revis¢ Proposed Section -
83. 294(a) to read that “[wlinter spreadmg of manure on soﬂ that is frozen SNow-
covered or saturated is prohrblted ” ‘ :

Farmers have ratlonahzed winter spreading in the past by elarmmg that

. they had unanticipated manure storage issues- dunng the winter months and must "
_spread manure in order to avoid over—toppmg their manure storage facility. :-In
effect, the farmers are asking for permission to shift a potential pollution évent:
from an over-topped manure storage sructure to a potential poliution event from
runoff associated with manure applications to frozen, snow-covered or saturated -
~ fields. Such situations should be prevented by better nutrient management -
planning and, if necessary, an increase in storage capacity. Winter spreadlng
presents too much risk of pollution to waters of the Commonwealth and too little
nutrient retentton to be of significant benefit-to crop growth.. The SCC should
prohlbrt this sewage dlsposal practlce in the Proposed Regulatrons :

C.  The SCC should consider the mﬁltratlon CaDabllltleS of the sonl and
the water holding canacntv wrthm the root zone for anv hq_d o

’ manure applrcatlgn

The Proposed Regulatlons outlmmg nutrient a'pphcatlon procedures only requ1re o
consrderatlon of the infiltration capabilities of the soil and the water holding capacity . -
within the root zone for irrigated liquid manure. - Proposed 25 Pa. Code § 83.294(d)(1).
However, the spreading of liquid manure by other means also presents envxronmental

~ nsks by loadmg the s01ls beyond thelr capabrhty to absorb the manure.
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_ Manures with the exception of poultry and some dalry, are generally handled ina
liquid state. Swine manure has.the lowest percentage of dry matter, ranging between 2%
and 7%. The Agronomy Guide, p. 36, table 1.:2-13. Dairy manure handled ina hquld
form has less than 5% dry matter. Id. Traveling guns can spray irrigate manure with up
t0 8% dry matter. “Albert R. J. arrett and Robert E. Graves, Irrigation of Liquid Manures
With a Traveling Gun, F.255, The Pennsylvania State University, College of Agricultural
Science, Agricultural and Biological Engineering. Manure spread by non-irrigation . _
techniques does not have a percentage dry matter. hmltatlon Thus, all manure that i 1s C
spray lrrlgated can also be spread by non-lmgatlon means. o

' Depending upon the liquid content of the’ manure, manure has the potentlal to be
apphed at a rate in excess of that which the soil can soak up the liquid. ‘Applying liquid

manure at a rate beyond the infiltration rate of the soil results in'manure runoff. AlbertR. - -

Jarrett and Robert E. Graves, Irrigation of Liquid Manures, F.254, The Pennsylvama
State University, College of Agrtcultural Science, Agncultural and Biological -
Engineering. Water holding capacity is the amount of water in the soil that can be o
absorbed by plant roots of most crops. Liquid manure has ‘the posslbllxty of being applied
in excess of the water holdmg capac1ty, also resultmg in runoff ;

As detalled above manures with the same. percentage dry matter are spread by~
both irrigation and non-irrigation means. However, only the nutrient application rates for
manure that is spray irrigated must consider the infiltration capabilities of the soil and the
“water holdmg capacity within the root zone. Both irrigated and non-irrigated manure can
be applied in excess of infiltration capablhtles and water holding capacity. The SCC _
should revise Proposed 25 Pa: Code § 83.294(d)( 1) to read, “[a]pphcatton rates for lquId _
manure shall be based on the lesser of the followmg ” :

11 A PENNFUTURE SUPPORTS THE SCC’S EFFORTS TO REQUIRE ,
'~ DESIGNATED CAOS TO REMAIN REGULATED AT THE HIGHER
REGULATORY THRESHOLD AND TO REQUIRE CAOS TO. '
 MAINTAIN RESPONSIBILITY FOR MANURE EXPORTED TO KNOWN A
LANDOWNERS '

. A.. PennFuture suggorts the SCC’ s Proposed Regulatlon to hold desxgnated -
o CAOs to the higher standards in the regulations and not allow facilities -
. .that present real water quahtv threats be regulated merely as VAQs.

The Proposed Regulatlons state that “CAOs requlred under the act or other
- operations directed by the Commission or the Departmient to submit and. 1mplement a

* plan shall comply with the following sections: §§ 83.261 and 83.271-83.381.” Proposed - B

25 Pa. Code § 83.204(a). In the past it had been unclear whether. agrlcultural operations
required to ¢omply with the Act at the direction of the Commlssmn or the Department
were to follow the regulations appllcable to CAOs or Volunteers (now VAOs). The.
_-addition of this language clarifies that those agrlcultural operatlons must follow the
regulatlons apphcable to CAOs -
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-PennFuture fully supports the inclusion of this language.. Generally, agricultural
operations are required to comply with the mandates of the Act because of a-pollution-
event. PennFuture believes that agricultiral operatrons that have had a history of
vpollutxon should be more heavily regulated and: inspected. This can only happen by

requiring agricultural operations that have polluted to complv with the more stnngent
CAO regulatlons e : :

. PennFuture also supports the SCC 's Proposed Rggt_xlatlon to regglre
CAO thatis exportin, and land applyi ing manure at-a known farm to
maintain responmblhtv for the handhng and app_hcatlon of that manure -

, The Proposed Regulatlons state that a “CAO expomng manure shall also be
: responstble for the handling and application of the manure if the CAO, or its employees
or contractor of the CAO, applres manure at the 1mportmg operatrons ” Proposed 25 Pa.
Code § 83. 301(a)(3) PennFuture supports inclusion of this _provision. Hlstoncally, o
- agricultural operations have networked between family and neighbors to dispose of all " .
~ the manure accumulated at a particular operation. If the importing land owner did not -
spread the manure obtained from a neighboring agricultural operation, he may not be
familiar with exactly how it was larid applied to his fields. The manure may have been
applxed too heavxly ina certam area and run off into a stream : :

Tlns proposed provxsron recognizes the role of communrty networks whlle
_mamtammg environmental liability for the responsible party. It is logical for the SCCto
require the CAOQ to retain environmental liability for the manure it applies on nelghbormg
farms. The CAO owner, operator and contract hauler all should be keenly aware of the
nutrient content of the manure and the rates at which it can be safely applied. ‘They
would have this knowledge from their expenences on their owned or rented land where -
~manure had been land applied. They would also know whether manure was.applied in
accordance with acceptable standards, since they were the ones who either applled the
- manure or had control and authority over those who did. PennFuture supports the SCC’s

efforts to require envxronmental llabllrty for CAOs who export and land apply therr
‘manure. . v

v. THE NUTRIENT MANAGEMENT PROGRAM’S ALLOWANCE OF lN-
" FIELD MANURE STACKING WILL SEND MANY POULTRY ‘
" FARMERS, UNKNOWINGLY, INTO THE FEDERAL CAF O
REGULATORY STRUCTURE o

. ' The practlce of stackmg manure m-ﬁeld may present a conﬂ 1ct between the o
' Nutrxent Management regulations and the federal CAFO regulattons The proposed
‘Nutrient Management regulations allow for dry manure to be stacked in-field if the
" manure is spread by the begmnmg of the next growing season.. Proposed 25Pa. Code §
*83.294(h). However, the manure does not have to be covered when it is stacked in-field.
Because the manure does not have to be covered, it takes on various amounts of moisture
- and presents the poss1brllty of leaching contaminants into the ground. “Stockpllmg litter
uncovered on the sorl can result ina ﬁvefold reductron m the nltrogen content of the

20



_manure. The mtrogen lost from the manure can be carrled by water to surface streams or
ditches and into the groundwater ” R, A. Bucklin et al., Storage of Broiler Litter, Dairy
-and Poultry Sciences Department, Florida Cooperative Extension Service, Institute of

. Food and Agricultural Sciences, University of Florida; Factsheet PS-15 (May 2004)
http://edis.ifas.ufl. edu/PSOOS , _

EPA has taken the posmon that manure should only be stacked m-ﬁeld fof less
- than 2 weeks if uncovered. EPA 'states that after this amount of time, the manure .
becomes hquxd mariure and is subject to different obligations under the CAFO -
regulations. Thus, a chicken facility that stacks manure in-field for more than 14 days
would become a large CAFO under the federal regulations if it has more thari 30,000
birds. Final Rule 40 CF.R. § 122. 23(b)(4)(1x) The facility would then have the -
~ obligation to obtain a CAFO permit within 90 days from bemg deSIgnated a CAFO

. Final Rule 40 C FR. §122. 23(g)(5) :

) To prevent poultry operatlons from unknowmgly makmg themselves subject to
the CAFO regulatory sctieme by engaging in a practice allowed by the Nutrient
' Management regulations, Section 83.294(h) should either require that manure be covered -
~ ifit is to be stacked in the field for more than two weeks or alert operators that they may

be classified as a large CAFO under 40 CFR. §122.23 (b)(4)(1x) for handhng the litter as.
a llqu1d ’

V. - ADEQUATE RECORD KEEPIN G AND A MEANINGFUL REVIEW OF
RECORDS IS CRITICAL TO THE SUCCESS OF THE NUTRIENT
MANAGEMENT PROGRAM BECAUSE IT IS THE ONLY WAY' TO :
ENSURE THAT FARMERS ARE COMPLYING WITH THE -

APPLICATION RATES EXTABLISHED IN NUTRIENT MANAGEMENT
' PLAN S. : , . g ,

PennF uture recently completed a review.of Nutrlent Management Plans inthe -
Octoraro/Pequea/Conowmgo Watershed (Watershed 7-K of the State Water Plan). In this
teview, PennFuture found that NMPs were not bemg 1mplemented at the majorlty of

- CAOs.

‘ County Conservatxon Dlstrrct staffs have no authonty to enforce
the Nutrient Management Program or cité the operators for being in
violation of nutrient management plans. Operators in chronic violation of

- their plans must be referred to the State Conservation Commlssmn, wh1ch
has-only three employees to handle enforcement for the entire state and *
has taken only ten enforcement actions over the history of admlmstermg

- the program. In addition, the Commission is under the.purview of both

“the Department of Agriculture and the Department of Environmental

- Protection, with the Chair switching between the two. Consistent
'enforcement of regulatrons is nearly 1mpossrble under this blfurcated :
system. e

. "The role. of the conservation districts-is to provxde assistance to
livestock operators in an effort to bring them into full c_omphance_ with the
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provrstons of the nutrient management plans Indeed our review showed
that there has been a mgmﬁcant effort on the part of the Lancaster County |
Conservation District to gain full 1mplementatron of the nutrient -~~~
management plans. For i instance, the conservation districts are charged =
with reviewing nutrient plans every three years to evaluate the’
.implementation of the plan and to inspect the operation to see if it has
changed enough to warrant revisions to the plan The Lancaster County
Conservation District conducted timely reviews on all 46 of the nutrient
management plans that reached the three-year deadline. In Chester
County, conservation district staff had reviewed only three of nine
operations, but all but two of them were due for their three year review.
_ However, despite the srgmﬁcant effort to ensure nnplementatron of
‘the nutrrent management plans, 38 of the 64 operatrons reviewed 59 -
percent ~ - had not fully implemented their nutrient _management plans, or-
had not kept important records that would allow the conservation district
staff to.determine that manure was being properly handled.. Of the
operators that- exported manure, 46 percent of them were missing the
manure transfer sheéts that would at least 1dent1fy the fields ormanure .
brokers who had received their manure. Therefore, approxrrnately 23
. percent of the liquid manure and 32 percent of the dry manure was largely
" unaccounted for,
‘ - Very often, manure dlsposal in this watershed is handled
mformally among neighbors and extended family networks. Many of the
. operators.are members of plain sects, and record- keepmg is not their forte.
‘When records are available, they indicate that manure is frequently serit to -
farms not listed in the nutrient management plans. The notes in the review
files indicate that conservation district staff provides ongoing assistance to
livestock operators in an attempt to bring them into full compliance with |
- their plans. Asa result, ‘many operations fall in and out of complrance ,
durmg the course of the review cycle.
While record-keeping violations may seem trrvral the lack of -

' -complete records completely undermines the goals of the Nutrient -
Management Program — t6 ensure that no more nutrients are put on fields
than crops can use and to reduce nutrient pollution of local streams and

“larger water bodies like the Chesapeake Bay. The heart of the program

" consists of planning and management and record-keepmg is the prrrnary

regulatory requirement. - -
szen for Pennsylvama s Future A Barrel Full of Holes p 11 12

. 'A. .~ The SCC should require manure @nhcatron records to be sent to the
Conservatron Dlstnct where thev should be avarlable for Dubhc mspectron. _

The Proposed Regulatrons require CAOs to mamtam manure applrcatron records =

and make them available for inspéction by conservation district staff. Proposed 25 Pa.:
Code § 83. 342(b)(3) These records are supposed to be revrewed at the scheduled

2



triennial evaluation of the farm by the conservation district staff, The'reco.rds are the *.
: mam mechamsm for ensurmg that marnure rs bemg apphed in confornuty wrth NMPs

PennFuture’s review. of the NMPs in the Octoraro Watershed in Chester County c
showed that conservation district staff had reviewed less than half of the plans that were ,
due for their three year review. . The SCC must recognize that coniservation districts are - - c
" not adequately overseeing CAOs to ensure that manure is being applied at. agronomic
~ rates. Therefore, while maintaining the obligation for the conservation district staff to

review the 1mplementatlon of NMPs, the SCC must allow other interested parties to
_Teview: documents and records that would reveal cornphance with NMPs

Requmng manure apphcatron records to be sent to the Gonservation. dlstrrct on a
quiarterly basis would allow the district staff the opportumty to carefully compare the
. mariure application rates detailed in the NMP with the actual manure application rates
listed in the records. If manure apphcatlon rates were out of line wrth each other, then:
the district staff could take the time to correct this before the next growing season
' Vcommenced rather-than as many as three years in the future. Opening these documents
~ up for review by the public would also placate concerns of those that live i the vicinity
of a CAO. It would reveal which CAOs are complying with their plans and which are
not. The ones that are not complying with their plans would be.faced with more frequent
scrutiny and likely better enforcement.” The end result would be more a more trusting |
relatronshrp between farrners and the local commumty and a cleaner; safer envnronment

PennFuture urges the- SCC to add a sub sectron (c) to Sectlon 83. 341 that reads
“[t]he operator of a CAO shall submit on a quarterly basis to the Commission or -
delegated conservation district accurate records of the land apphcatron of nutnents '
Records of land applrcatron of nutnents are pubhc records " :

B.  The SCC should requu'e alternatlve manure utrhzatron records to be sent
to the conservation 1str1 t where the should be avallable for public.

nspectton

Many agrrcultural operatlons export manure, to known landowners or through use .
ofa manure ‘broker. These alternative manure uses are allowed but must bé detailed in -

* the NMP.* - The Proposed Regulattons require alternative manure utilization records to be
maintained, but not submitted to the conservation.district. Proposed 25 Pa. Code §

- 83.343(a)(4). Under Proposed Section 83.343(a)(4)(ii), the exporting, CAO must’

maintdin the alternative manure utilization records if the CAQ or its employee apply the -

" manure to the land. If the manure is exported through a broker, Proposed Section -

83 343(a)(4)(1u) requires the broker to maintain the alternative manure utrlrzatron records
: and supply the rmportmg srte with the mformatron for their. records :

PennFuture s review of the NMPs in the Octoraro Watershed revealed that 46% - L
of the operators that exported manure falled to mamtam manure transfer sheets “This .

4 PennF uture snpports the SCC’s proposal to requrre srgned agreements between a CAO and each operator
agreeing to accept the-manure from the exportmg operatron Proposed 25 Pa. Code § 83. 301(3)(1)
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resulted in the nutnents frorn roughly one quarter to one thtrd of the manure, gomg

unaccounted for. PennFuture’s review of the NMPs also revealed that when records were o

available for manure transfers, the manure was often exported to farms not hsted in the :
alternatlve manure utxhzatron section of the NMP.- - :

PennFuture recogmzes that the mformatlon requlred in the Proposed Regulattons

on alternative manure utilization sheets is more detailed than'is currently required.

: However a large percentage of facilities are'not- mamtammg the required records. The
main opportumty to discover a lack.of record keeping is the three-year review by

- conservation district staff Alternative manure utilization records are the main vehrcle for
ensuring that manure is not over-applied to non-CAO fields. - This is v1rtually the only

- check on the remammg farms that are supposed to fo]low the mandates of the Manure
Management Manual o

Requmng alternatwe manure utlllzatlon records to be sent to the conservatton
district on a quatterly basis would allow the district staff the opportumty to examine
whether manure is being properly utilized on non-CAO fields. If manure utilization was -
- out of line with the mandates of the Manure Management Manual, the conservation
district staff would have the opportunity to correct this improper manure use before the
‘next growing season rathér than three years in the future. It would also allow
conservation districts an opportunity to calculate the amount of nutrients in various
watersheds and to identify and assist farms needing better nutrient management in order
to better meet the state’s obhgatrons under The Chesapeake 2000 Agreement - Openmg

these documents up for review by the public would show that CAO generated manure is

being propetly utilized for crop growth. Again, review by the public would placate
concerns of those in the v1c1n1ty of CAOs and thelr 1mportmg farms by removmg the
mystery of how much manure is used where

C. The SCC should retain the. requxrement for NMPs to be tnenm__l,_y
rev1ewed bv a certlﬁed nutnent management specxahst '

At the October 13, 2004 public hearmg on the proposed regulatlons the R

Pennsylvania Assocranon of Conservation Districts suggested that NMPs should not be '

- subject to a triennial review by a certified nutrient management specialist under Section -
83.362(c): This suggestion is completely devoid of reason: As detailed above, CAQOs are
-out of compliance with their NMPs at an alarming rate. Review of farm management
practices with a certtﬁed nutrient management speclahst w111 prov1de an opportunity for

. evaluation, of current practices. Addmonally, it will provrde an opportunity for the -
nutrient ‘management specrahst to review any farm management concerns or address

~ problem areas directly. PennFuture is opposed to the. elimination of the. requxrement that '

plans be revrewed tnenmally by a certlﬁed nutnent management specnallst
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D. The oo must: require landowners to sign NMPs because best :
~ management practices are utilized in the plan and the landowner is
resnonmble for some BMPs because of their permanent nature.

_ A landowner is not requrred to srgn a NMP under the Proposed Regulattons
-Proposed 25 Pa. Code §§ 83.261(7) and 83 281(a)(3) However, NMPs rely: ‘heavily on
~ best management practices (“BMPs”) to address nutrient management concerns. These
BMPs are construction based and farm management based. ‘Construction based BMPs .
are permanent in nature, in the sense that they will remam until a barn or manure storage
facility is removed from the agricultural operatlon Thus, the BMPs offered in an NMP.
could presumably outlast an operator or- specialist who originally srgned the plan. -~
~ Ultimately, the landowner is left with the responsrbrhty for maintaining the constructlon :
based BMP. Requn'mg a landowner to sign an NMP also serves the purpose of
conﬁrmmg that the operator is aware of and has consented to the installation of the BMP
on his land. This would help ensure that disputes will not arise that mxght interfere with
the use or effectiveness of a BMP. Because the landowner is the one with ultimate -

~ responsibility for the BMP the landowner should be requxred to srgn the NMP to remain
accountable for it. . .

VL THE FEDERAL CAFO REGULATIONS REQUIRE NUTRIENT ‘
MANAGEMENT PLANS TO DETAIL CERTAIN PRACTICES THAT

,‘ARE NOT CURRENTLY REQUIRED IN THE PROPOSED
REGULATIONS

The federal tegulations requlre CAFOs to'develop and implement a nutrient
management plan. 40 CF.R. §122. 42(e)(1) ‘Pennsylvania’s NPDES CAFO program
which is under revision itself, already contained this requirement, PennFuture I
comments on the proposed regulatory revisions to the NPDES CAFO program are |

attached hereto, However, the federal regulations tequire NMPs to contain certain
elements that are not included in the pre-existing or proposed Nutrient Management
Program, such as ‘mortality management, chemical handling, and testing of litter and -
process waste water. Id. The state CAFO program does not detail what mustbe
contained in a NME, but rather states that plans must comply with the requu'ements of -
Chapter 83. Proposed 25 Pa. Code §92. Sa(d)(l) '

PennFuture recogmzes that the SCC may be reluctant to mclude these prov1srons
for CAFOs as mandatory elements for CAOs.- -However, the PropoSed Regulations
- should include, at a minimum, a section that details these requirements for CAFOs only.
This will aid in decreasing confusion among agrwultural operators and those drafting the
plans for them.. To, satlsfy the minimum federal requirerments for issuing a CAFO permit,
the Department must require NMPs to ccontain the required elements as detailed in the
federal regulatlons However, the existing and proposed state CAFO regulatxons do riot
detail these requirements and only reference compliance with the Nutrient Management
Regulations whrch, as proposed do not 1nclude the three specific elements mentloned
- above. - . . . , , :
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NMPs are given a secondary review. when an agncultural operatton applies for an
NPDES CAFO ‘permit with the Departtnent of Environrirental Protection. To maintain
staté delegation, the state CAFO program must be approved by the fedéral Environmental
- Protection Agency (“EPA”). For EPA to- delegate the CAFO program: to Pennsylvama
the program must integrate the federal requlrements while suﬁ'lclently dealing with any
state’ nuances. Since the state CAFO regulations merely reference the Proposed
Regulatlons with respect to the requirements of an NMP, the Proposed Regulations | must
contain a section requlrmg all of the federally-mandated NMP elements for CAF Os..

A~ The federal regulatlons require NMPs to mCIUde mortahty anagement
: however, the Proposed Reg_ulatlons do not reguu‘e CAOs to mclude
mortahty management in then' glans

The federal CAFO regulatxons state- that a nutrlent mana,gement plan must -
“[e]nsure proper management of mortalities (1 e. dead animals) to ensure that they are not -
disposed of in a liquid manure, storm wafer, or process Wastewater storage or treatment
system that is not specifically designed to treat animal- mortalities.” 40CFR. § = .
122.42(e)(1)(ii). Nothing in the Proposed Regulations details how mortalities shall be .
handled. - Therefore, NMPs iinder the Proposed Regulatlons fail to meet the requxrements
of NMPs as detalled in the federal regulatlons ' :

The SCC must add a section to the Proposed Regulations apphcable to CAF O:s.
The added section must require the NMPs of CAFOs to detail mortality management to
- ensure isolation from llquld manure, Storm water or process. wastewater storage or
treatment. PennFuture suggests that Section 83.271, which details the contents of plans
would be a logical place to make thlS addmon :

- B. The federal regulatxons require NMPs to mclude proper chemical handhng '
procedures; however, the Proposed Regulatxons do not require- mformatxon
egardmg chemlcal handll ng orocedures :

N

Under the federal CAF 0] regulatlons an NMP must “[e]nsure that chemlcals and
other contaminants handled on-site are not disposed of in any manure, litter, process
. 'wastewater, or storm water storage or freatment system unless. specifically designed to
treat such chemicals and: other contaminants”. 40 CF.R. § 122.42(e)(1)(v). The
-Proposed Regulatlons do not require chemical handlmg procedures to be detailed. NMPs
- under the Proposed Regulatxons therefore fail to meet the requlrements of the federal
. CAF 0 regulatlons . : . ~

o As recommended above the SCC must add a section to the Proposed Regulatlons
applicable to CAFOs. The added section must require the NMPs of CAFOs to detail -.
- chemical handling procedures to ensure isolation from hquld manure, storm water or -
process wastewater storage or treatment. PennFuture suggests that Section 83.271; whleh
details the contents of plans would be-a loglcal place to make this addmon »
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C. The Proposed ReggLatlons do not requxre testmg of htter and process
wastewater in NMPs as mandated under the federal CAFO reggl_tlons

The Proposed Regulatlons do not requlre the testmg of htter and process.
wastewater The federal CAFO regulations require a NMP to “[i}dentify protocols for
appropriate testing of . . . litter {and] process wastewater. . ..” 40CFR: § - :
122.42(e)(1)(vii). Therefore, NMPs under the Proposed Regulations f‘all to meet the -
~requ1rements for NMPs under the federal CAF (o) regulatxons '

The SCC must add 2 sect;on to the Proposed Regulatlons apphcable to CAF Os as -
recommended above. The added section must require the NMPs of CAFOs to detail litter -
and process wastewater testing. PennFuture suggests that Section 83.271, which details
the contents of plans, would be a logical place to make this addition, Further details
" would be approprlate under Sectlon 83. 291(b)(3) whlch regulates manure nutnent
~ content, o : o

- 'Respectfu_lly submitted,

. Sn¢li-Z3 c,orre, Esquire . -
Staﬁ' Attomey '

Attachment
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& FUTURE

 November 1,2004
via hdhd‘delivery

Envxronmental Quality Board - .
Rachel Carson State Office Building, 15“’ Floor ,
400 Market Street, P.O. Box 8477 ' '
~Hamsburg, PA17105 -

To whom it may concem,

szens for Pennsylvama s Future (PennF uture) hereby submits for your o
consideration the following comments ‘concerning the proposed rulemakmg regardmg 25
P& Code §§ 91 and 92 as publlshed in 34 Pa Bull 4353 -

L THE PENNSYLVANIA CAFO PROGRAM AS PROPOSED IS
: INADEQUATE BECAUSE IT FAILS TO REGULATE FACILITIES THAT
' ARE MOST LIKELY TO DISCHARGE AND. THOSE THAT HAVE - .
_' »HISTORICALLY DISCHARGED . ' . -

. The federal regulatlons make 1t clear that thelr pnmary concem is large animal
operatnons that pose the greatest environmental risk However, the federal regulations - -
. define CAFOs as large, medium and small. 40 CF.R. §§122. 23(b)(2),(c):" A large- CAF 0.
is one that meets certain aniinal thresholds and by sheer animal numbers creates a- .
- possibility of environmental impacts. 40 CFR. § 122. 23(b)(4) Mediim CAFOs are
* defined by the federal regulatxons as those facilities that meet certain animal thresholds
that are less than those in the large category, but. still rather significant in sheer number
_and have the potent:al to create an environmental risk. 40 CF. R. § 122, 23(b)(6) The
- small CAFOs may be designated as such based upon their historic impacts to waterways,
40 CFR. §§ 122. 23(b)(9) and (c). Thus, even though the stated policy focus in the -
fe2sral regulations is on large animal operatxons the defmmon of a CAFO mcludes a

medlum and small facxhtles

" dlscharge as outlmed in the fgeral regglanons o
‘ The state regulatlons ‘must reqmre any faclhty that has had a pollutlon event ° ‘
-mvolvmg manure or wastewater to obtain a CAFO permit: The federal regulations” -~ .
require agncultural operatlons to obtain a CAFO permit where e:ther 1) “[p]ollutants are .
discharged into watérs of the United Staies through a.man-made’ ditch;’ ﬂushmg system,
‘or other similar man-made device” or 2) “[plolutants are dlscharged du'ectly mtc watersv ,

©of the Umted States whlch ongmate outsxde of and

C:f}zens for Peunsylvama s Future ' cmms for Pennsylvanm S Futura - ) ’ . Citizens for Penhsy,lt_mnla's Future -
810 N Third Street 425 Sixth Ave, Ste. 2770 - . 1518 W‘”’f’“,' Street, Suite 1100 .
Hamsburg, PAITIONITIZ ‘ ’ Pntsburgh, PA1S219 . . . - Philodelphia, PA 19102
- Teler717214-7920 ’ o Tele: 412-258-6580 - . o . ) . Tele: 215:545-9691 . *
Fox: 717214-7927 Fox: 412-258-6685 - . o ' R:Ix:ZIS 5459637 .
T, 0 e-mail info@pcnnfucure org -

" e-mail; Inf0@per§nfuture.0fg e-mail: lnfo@pennﬁ:wm org




pass over, across, or through the facrlrty or otherwrse come info drrect contact w1th
animals conﬁned in the operatlon ” 40 CF. R §§ 122 23(b)(6) and (c) '

, As drafted the proposed state regulatrons do not generally mclude a deﬁmtlonal
- category for- agricultural operatrons with a discharge. The proposed regulatlons do, .
however, define CAFOs with “a discharge to surface waters that is authorized by
~ Department permit limits and conditions.” Proposed 25 Pa. ‘Code § 92.1. By specifically
. defining CAFOs as those agricultural operations withan authorized: discharge; the EQB,
by implication, has excluded from the definition those agricultural operations with an
unauthorized discharge. PennFuture acknowledges that the proposed state definition of
CAFO also includes a catchall provrsron However, by. explicitly excluding facilities -~
© . with an unauthorized discharge from one piece of, the definition (i.e, those agncultural
operations with an authorized dtscharge), the EQB has 1mphcltly excluded faerhtxes Wlth

. an unauthorlzed dxscharge from the catchall provrsron also.

, Facllrtles wrth an “unauthorized” d,xscharge are those targeted by the federal
_. regulations and defined as small and medium CAFOs. If the EQB is going to define -
- :CAFOs with.“authorized” discharges, it must also outline and specifically define .
facilities as CAFOs if: ‘they have a history of polluting waters of the Commonwealth with ..
“unauthorized” drscharges as specifically contemplated in the federal regulations., The .

" state regulations define “authorized” discharges; however, the federal regulations indicate” '

.. that facilities with “unauthorized” discharges must-be designated as CAFOs. Therefore
the EQB must define a facility as a CAFO if it pollutes waters of the Commonwealth .

 with manure or wastewater. PennFuture recognizes that this requirement in the federal .
* regulations may place strain on small and medium sized farms to keep their livestock out L

of waters of the Commonwealth. PennFuture also recognizes that the Clean Streams
" Law, under whrch the state NPDES CAFO regulatrons are promulgated prolubxts an..
administrative agency from requrrmg “any person to erect a fence along a stream in a.
 pasture or other field used for grazing of farm livestock for the purpose of keeping farm

* livestock out of the stream.” 35 P.S..§691.702. ‘However, an integration of the federal - -
' regulation into the proposed state regulatrons would not result ina mandate to construct

o stream bank fencmg

There are policy reasons for specrﬁcally statmg that those facrhtles thh a
discharge to waters of the Commonwealth be classified as a CAFO. First and foremost, .
‘EPA noted during the CAFO workgroup meetings that smaller facilities were singled out
in the regulation because ofa history of water quality violations at these typesof - .
facilities. EPA revised the NPDES CAFO regulations to address water quality problems.
'~ Additionally, specifically requiring agncultural operations that have had a water guality

impact to get a CAFO permlt would remove some discretion from the Department, whrch o

clearly it has not been using. The CAFO deﬁmtron in the regulations has given the
Department the discretion to desrgnate a facility as a CAFO because of water. quahty ‘
- impacts since the’ regulatlons were first created; but the Department has never actually '

*utilized this discretion to ‘make sucha designation. However there have been 3 number. -

~ of pollution events involving 1 farms in the past few years. Most notably, the Hrllandale -
" Gettysburg fac1lrty repeatedly polluted waters of Commonwealth wrth bcth manure and




egg washwater These pollution events warranted fines and penaltres from Pennsylvama
Fish & Boat Commission, the State Conservation Commission, and the Department. -
Although the facility houses well-over the number needed to be designated a CAFO - -
under-¢xisting regulations, the Department falled to requtre Hﬂlandale Gettysburg to

:acqulre NPDES CAFO penmts L C _ o

The Department has hlstoncally taken the posmon that a facﬂlty is not
“discharging” if it mitigates the pollutxon problem. The Department has also taken the
_ position that it should only require a CAFO penmt if and when the agnculttxral polluter-
~ fails to mitigate the poIIutlon This reasoning is defective for two reasons. First, and
“most importantly, the federal regulations state that CAFO permits are requited when an
gncultural operation impacts, water-quality, not when: it fails to remediate a pollutlon :
problem. And second, if a facility is forced fo get a CAFO permit because it fails to *
‘remediate a discharge, that facility would be violating i its permitas soon as it was issued
since NPDES CAFO permits are non-discharge permits. Dischargesto waterways at.
agricultural operations generally. happen because of i 1mproper management. Thorough

K ‘scrutmy of the agricultural operation while undergomg the permitting process is likely to" -

| ‘assist the facility in pinpointing other operatlonal problems Additionally, the
'Department has more oversight of a facility if it is'in the CAFO. permitting system. The

' Department is therefore more hkely to catch management issues before a pollution event - -

occurs again in the future. For all of the above reasons, the. EQB must. integrate the .
. federal definition for small-and medium CAFOs- into the state regulatrons for- agncultural
.,operatlons that dlscharge pollutants to waterways o : :

‘B. Any gggcultural op_eratlon mth an auth nzed drsch_arge must be

required to obtain a permit suchas an industrial waste ermit; abo. and
bevond an NPDES CAFO nerrmt for the dlsehgg - S

The deﬁmtlon of a CAFO mcludes a category of agncultural operatrons w1th a
“discharge to surfice waters that is authorized by Department permit limits and "
‘conditions.” Proposed 25 Pa: Code § 92.1. The EQB has specrﬁcally asked for comment
on this proposal. The EQB sées use of this term as encouraging technologles that use
. manure fot energy productlon, some of whlch mclude a treated water- dlscharge N

Current dxgester technologles are generally closed loop, meaning that any water |

e byproduct is utilized on site. - However; the EQB.is mcludmg such langusge in'the event

. -thatan agncultural operation would some day discharge water byproducts.. CAFO -
permits.are by definition non-dlscharge permits. The only discharge allowed from a

- . CAFO under the federal regulatlons is a stormwater. dlscharge 44 CFR. §122. 23(e)

The inclusion of this exception by the EQB is counter to the federal regulatlons “The -

' ,dxscharges proposed by the EQB are neither the' result of astorm event nor in accordance o

with a Nutrient Management Plan. Thus, a digestet dtscharge would not quallfy asa
stormwater- discharge under the federal regulations. PenrFuture supports the use of -
digesters at agncultural operatlons but any planned, direct discharge of effluent froma

- -digester or other manure processmg system or dewce must be permrtted separately from o

, 'the CAFO operatxon o




, The CAF o permrt isa non-dlscharge perrmt However the proposed regulatory
: change has been offered for a technology that will have an actual discharge to waters of -
the Commonwealth. This is directly counter to the effluent limitation guidelines in the .
federal regulations. 44 CF. R. §412.1 et seq. ‘Thefederal’ regulatlons state that “[t]here
shall be no discharge of process waste water pollutants to navigable waters” 40 CFR.
'§§ 412.12(2), 412.13(a), 412.15(a), 412.25(a), 412.26(a), 412. 31(a) 412 32(a), 412 33(a) 4

a1z, 35(a) 412.43(a), 412.44(a), 412 45(a) and 412 46(a)

The EQB has oﬁ’ered thxs exemptron for the reason of encouragmg technologles c
that use manure for energy productron However, many other state programs exist for the
purpose.of encouraging energy productlon The Department recently awarded an energy
harvest grant for a digester project in Lancaster County. Additionally, if the Renewable .

'.Portfoho Standard legislation passes there will undoubtedly be incentives from the state
“and private industry to place digesters at agneultural operatrons The Department: should -

. not fail to permit.a discharge to waters of the Commonwealth merely because it wants to

, encourage this technology at: agrwultural operations. Additionally, the NPDES CAFO
program is the wrotig program under whrch to permit.this technology because it results in
an actual discharge in violation of the main principle of the federal CAFO program, one "

of non-discharge. CAFOs wxshmg to utilize a digester and drscharge effluent to-waters of -
‘the Commonwealth must be requlred 10 obtam an mdustnal waste drscharge perrmt ﬁom
'the Department : - '

C. " Dlscretlgnarv des igna ation bsLthe Department should regurre consrderatro .
o f site. spec;ﬁc factors , o i

Certain farms currently escape regulatlon under the CAF O program because they
: do not meet the required density-trigger or animal equivalent unit threshold. However,
some of these farms may still pose a significant risk to'the watershed given the amount of -
manure that they store. ‘The EQB has retained the right of the Department to deem these
- facilitiés a CAFO given certain factors. Proposed 25 Pa. Code § 92.1: However, in this
‘ analysis, the EQB doés not require consideration of a number of critical factors to

- determine if the agrrcultural operation- wrll have an adverse 1mpact upon the waters of the '

Commonwealth Id.

.The proposed state regulatrons allow the Department to desrgnate an operatron a
- CAFO based upon the threat the-facility represents to the waters of the Commonwealth

. _Proposed 25 Pa. Code § 92.1. The regulation states that the Department must consider v

- the size, location and management plan of the operation to determine if it should be -
' designated as 8 CAFO. Id. However; consideration of these factors-alone i is msufﬁcrent
- to determme potentral envrronmental 1mpacts by an agrrcultural operatlon o

The regulatrons also allow the Department to desrgnate an agrrcultural operatlon .
- as neéding a water quality management permit for mantire storage:’ Proposed 25 Pa.
- Code § 91.36(a)(7). When designating an agncultural operation as needrng awater
quality management permit, the Department must consider factors such as “proximity to-
Specral Protectlon waters or unparred waters under Chapter 93, or the risk of pollutlon




Id Agam, consxderatlon of these factors alone is msufﬁcrent to deterrmne if the manure N

storage facility could have environmental unpacts

Addltlonal factors must be required to be considéred by the Department when
v desrgnatmg an agricultural operation a CAFO or as needing a water quality management
permit. These factors are: cumulative impact of farms in the geographic region, whether
the proposed facility is located in a High Quality or Exceptional Value watershed,
whether the watershed is listed as impaired on Pennsylvania’s Integrated Water Quality
‘Monitoring and’ Assessment Report, whether a Total Maximum Daily Load (TMDL) has -
been developed for the watershed and whether the watershed consrsts of hmestone or

- karst geology

1. Drscretlonary des1gnatlons by the Department must mclude
- consideration of the cumulative tmpacts of farmmg operatlons m

the same geographxc regron

. The Department must examme the cumulative effects of agru:ultural operatxons
when desrgnatmg CAFOs and the need for a water quality permit. The Clean Streams

Law recognizes that in order to protect the state’s waters, “water quahty management and .

. pollution control in the watershed as a whole” should be considered when the
Env1ronmental Quality Board adopts rules and regulations. 35 P.S. § 691.5(a)(1). The

NPDES CAFO regulations are promulgated under the Clean Streams Law-and should -

-contain-a meamngful analysxs of the i 1mpacts to the local watershed

. Rtis well recogmzed that ammal productton is becommg more concentrated than

in years past. “In 1991, 47 percent of hog operations in Perinsylvania: had 1,000 or more- -

head. By 1993, only two years later, large operations had increased their. share by 11
percent, and 58 percent of hog farms had 1,000 or more head. A decade later, large

operattons constitute 76 percent of all hog operations. A similar consolidation happened '

. in the poultry mdustry Citizens for Pennsylvanid's Future, Factozy Farm Pollutzon in.
‘ Pennsylvama Watersheds and Commumtzes at stk P 1 (2003) R : .

, The concentratlon of farmmg to fewer 1arger farms has also led to geographtc K
concentratrons of farming operations. 'Attachment A shows the geographic concentration
of farming operations as of February 2003: "The southcentral and southeastern portions of

. the state are areas where most CAFOs are permitted. Lancaster and Chester.counties -
“have the densest concentrattons of CAFOs.Factory Farm Pollution in Pennsylvama p. .
6. There are 12 watersheds in Pennsylvama in which five or more CAFOs dre located..

;I__ The Chickies Creek Watershed, 7-G on the State Water Plan, in Lancaster County has "

the most CAFOs — 19. Id. The Pequea-Octoraro Watershed, 7-K on the State Water -

Plan, located in Lancaster and Chester counttes has the second hrghest concentratton of e

CAFOs with 12: d

“The aim of the nutnent management planning process is to ensure that the

" nutrients ¢contained.in the manure that is spread on trops is balanced against the needs of R
. the crops that will be grown there Thls is supposed to ensure that the nutrients are taken o



up by the crops and wzll not find therr way into the nearest stream or the. groundwater
- However, when a srgmﬁcant number of the livestock facilities in a particular area operate
.under contracts that require them to import feed rather than use crops grown locally; the-
connection between numbers of animals and cropland is broken. 1In this circumstance, i
- more nutrients are 1mported into the watershed in the form of feed; and ultimately
-*processed by the animals into manure, than. can be used by the crops. grown there.”
 Citizens for Pennsylvama s Future, 4 Barrel Full of Holes, p. 89 (footnote omitted).
Therefore, there is a very significant net importation of nutrients. This adds to the .-
- potentral for water pollution by having. more nutrrents in. the watershed than can be ,
. utilized by crops grown there ' . S

. ‘CAFOs often keep the ammals conﬁned at all tlmes ‘Manure'is therefore
- collected in large quantities and must be disposed of in someé manner. Because'of the -
intensive nature of confinéed farming, more animals are grown on the farm than the
- farmland itself can support. Manure is oﬁen exported to neighboring areas.. PennFuture
conducted a survey of Watershed 7-K of the State Water Plan (Pequea, Conowmgo and
- Little Conowingo, Octoraro, ‘and- Big Elk Creek) to further analyze the impactsof .

. agricultural operations-on-a ‘specific watershed: -“According to the nutrient: ‘management
“plans, 76,972,254 gallons of liquid swine and cow manure are generated in the watershed
" eachyear. In addition, chickens and darry operations generate 58,624 tons of dry marnure
- yearly. Combined, the liquid and dry manure contams 2,815,115 pounds of mtrogen A
Barrel Full of Holes p. 8 : A , . :

In areas of hrgh concentrattons of farnnng operatrons excess farmland 18 needed
to spread the manure upon bécause many farmers export manure. In its study of .
‘Watershed 7-K, PennFuture found that “[t]ully 89% of the livestock operators in the
watershed export some manure. Our'review, of the nutrient management plans shows that
:35%-of the liquid manure and 23% of the solid manure is being exported to fields not
covered by approved nutrient management plans. In addrtton, the manure with the
highest concentration of nitrogen, swine and chicken manure, is more hkely tobe -

" “exported. -As a result 50% of the nitrogen generated in the watershed is exported.” Idat .-

9. Tt is recognized that the State Conservation Commission’s proposed. nutrient

management regulations ‘would requireé manure exported off the home farm to account for
the nutrient content and application rates given the crop tobe grown. This is- tobe
‘accomplished through nutnent balance sheets. It should however be noted that th1s -

' balancmg does not account for phosphorus

| The. result of the geographlc concentratron of ammaf productlon is that the waters |
" of the Commonwealth are degraded. “Agrrcultural pollution is one of the two primary

causes of water quality degradation in Pennsylvania. Eiosion of sediment into waterways -

and over~apphcatlon of fertilizer to fields severely damages almost 3,000 miles of

~ Pennsylvaria streams. " A Barrel Full of Holes, p. 6. “[MJany of the streams in . -
" TLancaster and Chester counties) are [] polluted by nutrients to the point where they do
not meet water quahty standards ? Factory Farm. PoIlutzon in Penn.sylvama P 6. -




. The EQB must require an analysis of the cumulative effects of agricultural
operations under the Clean Streams Law. The NPDES CAFO and water quality :

.- management regulatrons are promulgated under the Clean Streams Law and do not
~ currently require an analysis of cumulative impacts. Such considerationwhen
designating CAFOs and determining the need for a water quality manageient permit
could help i 1mprove water quality in heavily agricultural areas where individual farms -
may not be of the size needed to trigger a CAFO classification or water quahty
management permrt but the cumulatlve rmpact of the farms in the area, is srgmﬁcant

_ f "2. . The Department must consrder a facrhty ] locatxon ina Hrgh ’
Quahty or Exceptional Value watershed when makmg the
dlscretxonary desngnatron that the facthty needs a CAFO pernut

Pennsylvama s water quahty standards requrre the estabhshment mamtenance
and protectlon of designated uses for surface waters across the Commonwealth, including
- -designated uses for aquatic life. 25 Pa. Code §§ 93.3 and 93.9. The lnghest level of
- designated uses for aquatic life requiring the highest degree of protection’ (“specral
. protection”) are known as High Quality (“HQ”) and Exceptronal Value (“EV”). 25 Pa. -

- Code §§.93.3 and 93.4a-93.4c.” Although HQ and EV streams need excellent water .
quahty and habitat to support their designated aquatic life uses; such streams can and do
. become: 1mpa1red as sources of pollutron lower water qualrty and. degrade instream - -

- habrtat ' : , - . : :

: Pennsylvama has 83, 161 mlles of streams and Tivers. Pennsylvama Department
~ of Environmental Protectlon, 2002 Pennsylvania . Water Qualzty Assessment 305 (b)
Report p.-8 (wsrted September 29, 2004) . - _ L T

h us/dep/ te/w

df 1 716. mrles of these streams are designated as EV. Pennsylvama Department of
Envrronmental Protectron, Protectmg the Commonwealth S, Warers (visited October 15,
us/ : dards/antid

. AntrdegTstmyl htm EV streams and rivers represent 2% of the total stream miles-in .

Pennsylvama 19,274 miles are designated as HQ Id. HQ streams represent 23% of the o

total stream mrles in Pennsylvama o

At the trme of PennFuture 5 survey of NPDES CAF O vpermtts there were 25

- CAFOs permitted in Pennsylvania in HQ watersheds and,one in an EV watershed. ©
* Factory Farm Pollution'in Penn.sylvama p. 6. These CAFOs. were permrtted to store -
*.:81,875,200 gallons of 11qu1d manure and 473 tons of dry manyre. Id. There were: also

. permits pendlng for storage of 25,504,842 gallons of liquid thanure: and 1 721 tons of dry -

| storage in hlgh quahty and exoeptxonal value watersheds Id

o HQ and EV Watersheds are desrgnated as our healthrest and most pnstme in the
state. Therefore, speclal consideration should be given to operations. exrstmg inor =
attempting to site in these watersheds Special examination should be givento
. agricultural opetations in these areas especrally if the water quality of the stream appears v
Cto be erodmg “Seven of the streams in [Watershed 7-K Pequea—Octoraro Creeks ] are




"' permits pending in the watersheds of high quality streams in the Octoraro watershed that

desxgnated as hrgh quahty, but three of those have been classrﬁed as. 1mpa1red by _
nutrients.” Id. ‘In the Pequea-Octoraro Watershed alone there were permits approved for
6 million gallons of liquid manure storage in- hrgh quality watersheds at the time of
PennFuture’s review of NPDES CAFO permits in 2003. Id. However, there were four ~
- will more than double the permitted hqurd storage to 14,168, 242 gallons ‘most of it in

: _rmpaxred hrgh quahty Watersheds Id " c :

. An exammatlon of the NMPs i the Octoraro Watershed revealed that “27
livestock facilities, or 42% of the operattons [in that watershed], [are] located i in high
, quahty watersheds. ‘These facilities generate more than 50 mllhon gallons of hqurd
~ manure-and more than 21, OOO tons of dry manure. This manure contains. about 1.5

- million pounds of nitrogen and about 34% of that is exported.” A Barrel Full of Holes, p.
13-14, Additionally, 14 of the HQ streams located in the Octoraro Watershed contain’ -
segments 1mparred by agncultural runoff Id.at14, Lo v

, . Exammatron of two' watersheds in Pennsy[vama reveals that there area srgmﬁcant
- number of HQ and EV streans that could be ‘impacted from massive quantities of manure’
- - stored in the same watersheds. In order to preserve the stateé’s most pristine waters, the
Department must be required to consider whether the facility is located in an HQor EV
watershed durmg its CAF O and water quahty management permrttmg processes

, PennFuture s statewrde analyms of NPDES CAFO permrts and 1ts analysrs of*
NMPs in the Octoraro Watershed indicate that special protection ‘watersheds are facirig an :
ever increasing risk of degradation from. agricultural pollution. The EQB has expressly -

. recoghized the importance of consrdermg proximity to-a special protectron stream when
determining. that an agricultural operation needs a water quality management permit. ‘The -

- EQB should extend this consrderatton to the analysrs of whether an agneultural operatron
needs a CAF 0. permtt .

.. The EQB: has recogmzed that certam facrlrtres may escape regulatron, but actually
present a significant potential to pollute For this reason, the EQB has maintained
_ discretion for the Department to require  these facilities to obtain an NPDES CAFQ - -
.permit. Part of the risk that a facility presents is based upon the quality of the waters in
‘the surroundmg area. As discusséd above, ‘special protection waters can become .
‘degraded and reach an 1mpa1red status. For this Very reason, specral protection waters -
- should receive just that, special protection. In areas where HQ and EV waters are
 threatened by the possrbrhty of pollution from farms with. either a large numberof = ©
. animals or a large quantity of manure, the Department should consider desrgnatmg those
‘ agrrcultural operatlons .as CAFOs. Thus; the discretionary CAFO desrgnatlon language
. should requtre cons1deratxon of speclal protectron watershed status ' , :




3. TImpacts upon 1mpa1red watersheds and any correspondmg Total
Maximum Diily Load.allocations. must also be.considered when
the Department designates an agricultural operation asa CAFO or
as needmg a water quality rnanagement penmt

- The descrrbed uses of streams throughout the Commonwealth are estabhshed
based upon the physical, chemical and biological conditions needed to sustain partrcular
aquatic communities.- When. a stream farls to meet the conditions necessary toattain its
- designated uses, it is listed as 1mpa1r " for its aquatrc lifeuseina report to the U.S:

- Environmental Protection Agency Recogmtron of such unparrment is necessary to
return these streams to their desrgnated uses.. _ .

Streams that are desrgnated as “1mpa1red” are placed on a schedule to have a Total ~

Maxrmum Daily Load (hereinafter “TMDL") established. "“TMDLs can be considered 1o
be a watershed budget for pollutants; representmg the total amount of pollutants that can_

" be assimilated by a stream without causing water quality standards to-be exceeded.”

Pennsylvama Department of Environmental Protection, Bureau of Water Supply and
‘Wastevater Management, Penn.sylvama DEP’s Six-Year Plan for TMDL Deve]opment o
(updated March 2004) (heremafter “Six-Year Plan”). A TMDL detemunes the maximum

. amount of a particular pollutant that may be released into a stream, stréam segment, or
water body each day while still allowmg the stream to meet water quallty standards, and
allocates that maximuni daily load among the point and nonpoint sources of the pollutant

- 'in the watershed Once a TMDL is established for a stream or water body, pollutlon ~

control measures should be put in place within five years. A TMDL may allécate a
- portion of the maximum allowed load to new sources or growth of existing sources, but.
such an allocation for “future growth’™ must be offset by greater load: reductions from

o ‘existing sources in order to meet the fixed, overall maximum load; Thus, if a CAFO

begins operations in'a watershed with a TMDL for nutrients, the maximum daily load _
figure for a pollutant such as mtrogen or phosphorus wrll not be mcreased because of the _

- new actrv1ty

. The Pennsylvama D.;paxtment of Envrronmental Protectron reports that 57 21 7 o
stream miles (84 % of the assessed mrles) support their- desrgnated uses for aquatic, hfe
Commonwealth of Pennsylvania, Department of Envirorimental Protection, 2004, _
Penn.sylvama Integrated Water Quality Monltormg and Assessment Report:. Clean Water ,
Act Section 305(b) Report and 303(d) List  (hereinafter “Pennsylvama Integrated T
Report”). The same report states that 10, 762 miles (16%) of the.assessed miiles. for A
- aquatic life.are 1mparred Penn.sylvama Integrated Report. However the state is’

- nowhere near having'a TMDL developed. for all of these waterways. .In fact, only 29% of g -
* . the stream segments needmg a TMDL havé one approved.. U.S. Environmental = - - . -

Protection Agency, 2002 Sectron 303(d) List Fact Sheet for PENNSYLVANIA (vrsrted
September 28, 2004) hitp://oaspub.epa.gov/waters/state- rept.control?p_state=PA. Thus,

B Pennsylvania is far from completing its development of all TMDLs for all impaired

-streams in the Commonwealth Pennsylvania must complete TMDLs for all watersheds
- that- were hsted as 1mpa1red in.1996 by 2009 accordmg to an agreement with EPA Sxx—




Year Plan. Addrtlonally, once a TMDL is developed it must be unplemented thhm ﬁve
years. A ‘ :

waterways. Agrlcultural activities make up a large’ portlon of the nonpoint source
allocation in a TMDL. Of the Pennsylvania streams supportmg aquatic life use; 3, 876
stream miles (22%) atiribute agnculture as the source of the impairment.. Pennsylvama _
Integrated Report. Agrlcultural pollution of waterways is generally attributable to - -
- siltation and excess nutrients.. According to the Department, siltation hascaused the -
" impairment of 5, 604 stream miles (28%) supporting aquatie. life and nutrients have

~ caused the 1mpa1rmen.t of 2,347 stream rmles { 12%) supportmg aquattc llfe

‘ Penn.sylvama Integrated Report . :

_ “In Watershed 7-G [Chnckxes Creek] in Lancaster County and where many -
streams are impaired by nutrient pollutlon ‘there is a total of at least 43,718,572 gallons -
of perrmtted or pendmg liquid manure storage, and 22,822 tons of dry manure storage. A

rough, very conservative estimate of thie nitrogen content of liquid and dry manure bemg -

generated and stored each year in the Conestoga River watershed is about 5.34 million
-pounds per year.” Citizens for Pennsylvania’s Future, Factory Farm Pollution in

: Pennsylvanza Watersheds and. Communities at Risk, p. 6(October 2003) At the time of - .

our review of NPDES CAFO permitsthere were also permits pending-in impaired -

" watersheds to allow an additional 35,933,165 gallons of 'liquid manure storage: Id. at 6-7 A

. “Absent a mechanism i in the permitting system to account for and control the new
nutrients generated by new-and expanding. livestock operattons additional nutrient-

loadmgs in some watersheds will overwhelm the ‘ability of conservatlon practtces and

restoratlon pro;ects to reduce nutnent pollutlon > Id a7 : :

PennFuture S review’ of NMPs and CAF 0 perrmts in the Octoraro Watershed
reveals that “[h]alf of the livestock facilities in this review are located in watersheds -
‘where the entire streams or significant stream ‘segments do not meet water -quality
standards because of agncultural runoff and nutrient pollutlon These 32 facilities

. generate a total of almost 43 million- -galfons of liquid manure and more than 20,000 tons -
. of dry manuré. This mamire contains 1,25 million pounds of mtrogen About a quarter =~ -

- of the manure is exported, but since the manure with the highest concentration of

- nitrogen is more likely to be exported, 44 percent of the nitrogen in the impaired

- watersheds is being exported to fields hot covered by an. approved nutrient management
'~ plan.” Citizens for Pennsylvania’s Future, 4 Barrel Full of Holes: A Case Studyof -
Penn.sylvama Regulatzons on ngh Denszty leestock Farm Pollutzon p 13 (July 2004)

Itis cntlcal for Pennsylvama to take the 1mpa1red status and any developed

TMDLs for waters of the Commonwealth into consideration in the permxttmg processes it .

oversees so that these waters can be restored to health. The: EQB can not ignore the .

~ impacts of nonpoint source pollution in DEP’s permitting. processes, parhcularly those
related to agriculture. Agriculture has a srgmﬁcant impact on the health of - C
Pennsylvania’s waterways and accounts for most of the nonpoint source pollution.
Addmonally, massnve quantltles of nutrxents are currently stored and land apphed in

10 -

Agrrculture isa Iarge contnbutor to the impairment of Pennsylvama s streams and -



_ watersheds w1th 1mparred waters Consrderatron of these factors would help restore
: ~Pennsy1van1a ] waterways in a timely manner.

The proposed regulatrons would requlre the Department to consrder the proxrrmty

‘of a manure storage structure to impaired waters when exercising its discretionary
authority to require the operator to obtain a Water Quality Managernent Permit. - » A
- Proposed 25 Pa. Code § 91.36(a)(7).. However, the regulations giving the Department L . ‘ |
- discretion to designate facilities as CAFOs still does not require the Department to - . S
: consrder this factor. Pennsylvama s regulations includes, as part of the CAFO definition, = ‘

" “any other agricultural operatlon designated as a CAFO by thé Department based onrisk
' of pollution of surface waters using relevant criteria such as the size, location and -

- management plan of the operation.” Proposed 25 Pa. Code § 92.1. Neither drscretronary

~ designation requires the EQB t to consider TMDL allocatlons Proposed 25 Pa. Code §
91. 36(a)(7) and proposed 25 Pa Code §92.1. - , .

“The purpose of the CAFO program isto protect water quahty hnpmred
watershed desrgnatlons are an indicator of poor water quahty Failure to consider actual
water quality in the designation criteria for a program that is supposed to protect water .
~ quality is nonsensical. The Department must be given the discretion to consider the
~ present status of water quality of receiving streams when designating agricultural :- ,
operations as a CAFO., Consideration of such mformatron is critical to deterrmmng ifa
specific agricultural operatron must be requrred to meet the herghtened requrrements of

the CAFO program

TMDLs are another means to monitor and- regulate actxvrty that 1mpact stream

health: “TMDL restrictions must be a key factor in the determination of whether or not a .

~ livestock facility must obtain a CAFO permit or water quality management permit |
" 'because TMDLs are indicators that pollutant levels over a certain amount are unhealthy : v g

for the stream: The CAFO program’s purpose it to protect and preserve water quality. - ' :

. Consideration-of the maximum amount of nutrients a stream can accommodate before

becommg impaired is an important. factor that should be examined by the Department

. -~when decxdmg if an agnoultural operatxon should be desrgnated asa CAF 0. o

: Knowledge and oversrght of sources, both pomt and nonpomt inan 1mpa1red ; SR :

A watershed is heeded to deterniine the total amount of. pollutants being drscharged and . o g

establish the load and wasteload allocations requtred by the TMDL. A major criticism L %

_ the impaired waters/TMDL program is that there is lack of oversrght and 1mplementatron, : E , I
especrally wrth regard to nonpomt sources. - LT R T

- Because agrrcultural operatrons make up such a large portron of the nonpomt .
-source category, the EQB has a real opportunity to give teeth to two programs, the CAFO
program and the impaired waters/TMDL program. The coordination of the* CAFO - '
- program and the TMDL program would help achieve thé goals of both programs by
utilizing the tools of the other program. The impaired watets/TMDL programsets o
. pollutant allocations for watersheds in an attempt to preserve water quality, but lacksa - S i
. means of 1mplementatlon because load reductron mechamsms are not specrﬁed -




particularly wrth respect to nonpoint sources. The CAFO program seeks to protect water

- quality, but fails to look at the total impact to a watershed. By integrating the two

~ ‘programs, the Department will be able to better analyze impacts upon a watershed and
;rrnplement necessary protectrons o

The i impacts to a watershed that has béen 1mparred by agrrculture and for whrch a
TMDL may have been developed are primarily, as discussed above, nutrients and
 sedimentation. - The CAFO program has the authority-to analyze both of these factors. As
the backbone of the CAFO regulatory structure, NMPs are required under the CAF 0

| program to control the escape of nutrients from the farm fields. Additionally, erosionand

“sediment control plans are required to prevent t the soil from leaving the farmiand: DEP

and county conservation districts are a reposrtory for'these plans. Therefore, DEP has’ the '

information needed to evaluate how agncultural nonpomt source pollutron should be

L allocated ina watershed

The EQB should require the Department to analyze Whether unpermrtted faclhtres

- are 1rnpactrng ‘water qualrty attributable to barn construction or land application practices.

The Department should also be- requrred to-generate information regarding the amount of '

permitted-land applrcatron of manure in watersheds or stream segments. This
information can then be compared to the TMDL for an area. If more of a listed pollutant
~ isreachinga waterway thasd allowed under the TMDL, the Department can require the -
: agncultural operation to delineate- measures to control pollution under the NPDES
“ programs. During the permitting process for those facilities required to obtain either a -
. CAFO or WQM permit, DEP can also utilize this information to ensure that the pollutant
load.does not exceed that permitted under the TMDL.- Integratron of the two systems
~ would allow for real protection of watersheds with a TMDL because the load allocatron
" would actually be. rrnplemented and enforced :

C ‘The Clean Streams Law declares that “[1]t is the objectrve of the {1 Law not. only

 to prevent further: pollution of the waters of the Commonwealth, but also to reclaim and

restore to a clean, unpolluted condition every stream in Pennsylvama that.is presently

- polluted.” 35 P.S. §691.4(3). The Law further states that DEP has the “power and its

" duty shall be: (2) [to] establish policies for effective water quahty control and water

quality management in the Commonwealth of Pennsylvama and be responsrble for the ,
. development and 1mplementatton of camprehensive . . . water quahty plans.” DEP can

only properly meet the mandate of the’ Clean Streams Law to protect Pennsylvania’s -
" witer. quality by implementing programs that protect watersheds as a whole. A proper
avenue through which DEP has regulatory authority to utilizé for achieving this goal is

the NPDES program Proposed 25 Pa. Code § 91.36(a)(7). should be ameénded to include

a consrderatron of “rélevant criteria such as proximity to Special Protection waters, the
- assessment of waters as impaired as required by Section 303 of the federal Clean Water

- Act, 33U.S.C. § 1313, the establishmient of Total Maximum Daily Loads (“TMDLs”) for

- the waterstied in which the facrlrty is located, and the risk of pollutxon,” in addition to .

other factors discusséd herein. Additionally, the definition of & CAFO in. Proposed 25 Pa.

“Code §92.1 should be amended to include consideration of “risk of pollution of surface
~ 'waters using criteria such as the size, :loc‘atron,‘ management plan of the operation, .-

e




proximity to Spemal Protection waters and estabhshment of Total Maxnmum Daily
Loads,” in addition to other: factors discussed herein, when designating a facrhty asa’

CAFO. Therefore, the EQB should amend the proposed regulations to require DEP to
consider whether waters are impaired and whether TMDLs have been established when -

: desrgnatmg an agricultural operatxon asa CAFO or as needmg a Water Quahty

~ Management Permrt ) . ]

4 _"One of the factors that must Be COnsidered by the Department S
. when designating an agricultural operation as a CAFO or-as -

needmg a water quahty management perrmt is the geologxcal E
composmon of the area. ' R

. Neither drscretxonary desrgnatlon requlres the Department to consrder the

. ,_geologxcal composition of the land beneath an agricultural operatron Attachment B~

.. shows that much of the land under traditionally agricultural areas in Pennsylvama is
composed of carbonate’ rocks such as limestone and dolomite. Carbonate rocks are
known to have “solution cavities and bedrock irregularities in the subsurface and

sinkholes at the surface.” Commonwealth of Pennsylvania, Department of Conservation -

' and Natural Resources, Bureau of Topographic and Geologic Survey, erestone and

" Dolomite Distribution in Pennsylvania (visited June 16, 2004) .
http://www.dcnr.state:pa.us/to; e0/maps/map15.] df ‘Because of the potentxal for

smkholes subsurface investigations aré critical when construction activities are: planned '

' in areas known to ‘have carbonate rock geology. Id. “These investigations should include .

local geologic miapping, test bonngs and poss1bly geographrcal surveys to- estabhsh
: subsurface condrtrons i Id , P _ o

“The permeable nature of the carbonate rocks also makes them natural condurts
for conveymg solid and hqurd wastes. Usmg these conduits, contaminants can raprdly
enter the groundwater system and travel long distances underground over a relatively
short period of time. Therefore it is important: to be particularly careful in conducting
_ industrial, agncultural, or construction activities in lrmestone-dolomlte areas to prevent
© the contammatlon of valuable groundwater resources Id ' : :

- Many of the tradmonally agncultural areas in Pennsylvama are in those same

- areas with exténsive carbonate rock geology.: Carbonate rock formations allow. matertal
- spread on the land surface to freely flow to the groundwater Thus, carbonate rock

_ geology poses sxgmﬁcant water quality concerns in agricultural areas; Because the

-CAFO program is desrgned to protect water quality, the Department should consider .

_geological composition.and the poteritial for water quality degradatxon attnbutable toit
when desrgnatlng agricultural Operatlons as CAF Os o L oo

1 . |




CIL AS PROPOSED NUTRIENT MANAGEMZENT PLANS UNDERTHE o

PENNSYLVANIA STATE DELEGATED NPDES CAFO PROGRAM FAIL .

TO ACCOUNT FOR ALL PHOSPHORUS APPLIED TO ALL FIELDS

o Nutnent Management Plans (“NMPS”) are the backbone of the NPDES CAFO
permmmg structure. NMPs are a required elément of 3 CAFO permit apphcatron under
Proposed 25 Pa Code § 92. Sa(d)(l) The provrsron states that the apphcatton must

" include::

- A nutrient management plan meetmg the requrrements of Chapter 83
(relatxng to State Conservation Commxssron) Subchapter D and approved
by the county conservation district or the State Conservation Commission.
The plan must include written agreements with importers or brokers - _
. related to the land .application of maniure; and nutrient balance' sheets ora
nutnent management plan for the i lmportmg farms : Co

Although Pennsylvama s program ‘has contamed a requlrement to have a NMP since 1ts

inception, this is a new requrrement in the federal regulatlon, 40CFR.§ 122, 42(e)

which the state program is 1mplementmg Thus, it is critical to determine if the state

. mutrient management program is sutﬁcxent as is, to meet the requu‘ements mandated m ‘
the federal regulatlons . : : - : :

B In addmon to requu:mg development and 1mplementatron ofa NMP the federal o
regulanon states that the NMP miust, “[e]stablish protoeols to land apply manure, litter or -
process wastewater in accordance with site specific mutrient management practices that -

.ensure appropnate agncultural utilization of the nutrients in the manure, litter or process .

. ‘wastewater.” 40 CF.R. § 122, 42(e)(1)(v1n) Under this language, a one plan fits all
approach is unacceptable because site specific consrderatrons are critical. Additionally, -
the federal regulations require that'the NMP ensure proper utilization of all nutrients that
are critical to plant growth and. development ‘PennFuture’s comments regarding the

. Nutnent Management regulatory revrsrons are attached hereto as Attachment C.

Unnl recently, Pennsylvama S nutnent management program took the posmon ‘
that nitrogen was the nutrient of primary concern and was the only nutrient that hadtobe  ::
accounted for when land applying manure. From the outset, opponents of the mtrogen-

. only approach have pomted to phosphorus as a nutrient of additional concern given the )
- faet that it can result in severe envtronmental damage if allowed to accumulate o
unchecked on the land = L R : oL

Phosphorus has been used if the last half century to mcrease crop yrelds and
" maintain soil fertrlrty ‘However, excessive phOsphorus in surface water can cause algae
and aquatic plants to grow at accelerated rates. This-then'causes decreased oxygen levels )
in the water, which can in turn lead to fish-and other aquatic organisms dymg from a lack .
. of oxygen. Itis recogmzed that the threat of eutrophxcatron in fresh water is most

' attnbutable to excess soluble phosphorus S . ,
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The State Conservatlon Comrmssmn recently recogmzed the threat that

phosphorus poses to the environment due to runoff. Durmg the statutonly mandated .
. regulatory revision.of the nutrient management program the State Conservation * - :
- Commission proposed consideratioti of phosphorus in certain. limited situations to prevent-
potentially mobilé sources of phosphorus from reaching surface waters Proposed 25 Pa.
~ Code 83.28 1(c). OnMay 12, 2004, the Environmental. Hearing Board also held that

“[t]he Nutrient Management Act does require the Commission to establish procedures to
determine proper application rates for plant nutrients other than nitrogen, such as

; phosphorus Adam v, Commonwealth of Pennsylvama, No. 2002-189 MG
(Pennsylvania Environmental Hearing Board ‘May 12, 2004)." ‘One of the major changes

* to the Nutrient Management Program beifig proposed is the inclusion of a Phosphonis

Index (“P-Index”). . PennFuture explains below. why the proposed P-Index does not
v satrsfy the federal regulatton S mandate to “ensure appropnate agncultural utrhzatron of
. the nutrients.” . : S

. The State Conservatlon Commrssron proposes utlhzmg a P-Index to determme the
- potential for phosphorus in land applied maniire to reach surface waters. If conditions
- exist where phosphorus-could be transported to surface waters, then phosphorus miust be
managed on that specific farm field. “The P index accounts for, and ranks [phosphorus]
~ sources (s011 P, applied P typé, rate, and application method) and transport factors
(runoﬁ‘ erosion, and contnbutmg distance to water) ‘that control potential [phosphorus]
loss to the environment. Two screening parameters are used to determine if a full -
“accounting of P source and transport factors (i.e., full runining of P-Index) fora ﬁeld is-
- required: 1) Is soil test (Mehlich 3) P > 200 ppm? Or 2) is the field-within 150 feet of a
~ 'stream.” Kogelmann et al,, p. 3 (July 8, 2002).. It is important to understand that the P-
- Index triggers management of phosphorus on tndmdual ﬁelds noton whoIe farm =

‘ ».operatlons

Itisa fatal ﬂaw that the SCC dld not include these detalls of the P-Index in  the _'
-Proposed Regulations, nor did they include reference to a Penn State agricultural

" extensron fact sheet on the P-Index. The Propesed Regulations merely define the P-Index - S

, “[t]he field evaluation tool developed specifically for this Commonwealth and
_ approved by the’ Comrmssxon, which combines indicators of phosphorus sources and
- phosphorus transport, to identify areas that have a high vulnerablhty or risk of -
- phosphorus loss to surface waters, and provides direction on the larid application of

e phosphorus-contatmng nutrient sources to protect water quahty » Proposed 25 Pa, Code
. §83.201. The P-Index is referenced numerous times throughout the Proposed

L Regulations, but none of these references provide specific information on the source and
. ~'transport factots to be evaluated by the P-Index. Even more importantly, the Proposed . -
" Regulations do not detail how hitrogen and phosphorus apphcatrons may be restricted

o under the P-Index. ' Thus, the Proposed Regulatlons are completely void of any guldance B

", regarding the “proper apphcatron rates of nutrients,” as requlred under the Nutnent :
Managernent Act 3PS. § 1704(1)(11) (emphasrs added) S

: The SCC believes that the use of the P-Index accounts for conditrons that
contnbute to surface and groundwater pollutlon by nutnents, speclﬁcally mtrogen and
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hosphorus The Proposed Regulations do not describe how the P-Index will account for

 sourceand transport factors and do not detail if and how manure applications must be
- restricted. PennFuture v1gorously objects to the lack of detail contained in the Proposed -

‘Regulations regarding the P-Index. Additionally, PennFuture disputes that the P-Index
- fully and accurately identifies the source and transport factors and will explain below
why it thinks the P-Index as detarled m other resources is deﬁc1ent .

The proposed phosphorus mdex isan 1mprovement over the exxstmg nutrlent
management program, which generally has failed to address phosphorus But is it not
sufficient to meet the federal requirement that a nutnent management plan “[e]stablish -
protocols to land apply manure, litter or process wastewater in accordance with site -
specific riutrient management practlces that ensure appropriate agricultural utilization of. .
the nutrients in the' manure; litter or process ‘wastewater.” 40 C. FR. 122, 42(e)(l)(vm)

 This requires something more than a phosphorus index, becauise a P-Index does not
account for the utilization of the nutrients in the manure. It only addresses some of the
: ‘nutnents 1n the manure for some of the ﬁelds :

. U S Department of Agriculture sc1entlst Andrew Sharpley notes that
intensification of animal farming has created reglonal and local 1mbalances of
phosphorus. Andrew N Sharpley, et al., Aj '

USDA-ARS Repoit 149, p. 3 U.S, Gov't Printing Office, Wasmngtom D.C. 1999. '“The‘“‘ o

potential for [phosphorus] surplus at the farm scale can increase when farming' systems
change from cropping to intensive animal production, since [phosphorus] inputs become
dominated by feed rather than fertilizer.” Id, at 3. “Speclahzatlon and intensification of ‘
farm operations has resulted in imbalances in farm nutrienit inputs and outputs
. Commumty, natronal, and international agrlbusmess mﬁ‘astmetures have dictated, by
_default, regions of net nutrient- accumulatron, or riutrient sinks. The Chesapeake Bay
‘watershed is a phosphorus sink.” Frank Codle, The-Science. of Phosphoms From
Agnculture and Other Sources Entering the Chesapeake Bay (visited 4/29/2004)
- <http: //www arec, umd edu/Pohcycenter/Pﬁestena/coale/coale htm> ,

Sharpley states that SOll phosphorus levels have bullt .up and oﬁen exceed crop
needs. Sharpley at 4., Kogelmann et al. assert that the optimum range of phosphOrus for
, agrononuc cropsis. 30~ 50 parts per rmlhon Wlhelm J Kogelmann et al; A Statew@
he Impz ‘

| p. 9:(July 8; 2002) (submitted to the Pennsylvania State Conservation Commrssron and
Pennsylvama Department of " Agriculture). -They estimate that 48% of the soil samples
they took statewide had soil test phosphorus values of 50 parts per million or more. Id.

“High soil nutrient levels not only represent an economic loss, but they also:may indicate _

" potential crop, animal, or environmental problems » ‘The Agronomy Guide 2002, 28

{Eston Martz ed., 2001). Sharpley states that it is comimori to supplement poultry and ho_g'_'

feed w1th mmeral forms of phosphorus because of the low drgestlblhty of the major .
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) phosphorus compound in grarn Sharpley at 16 He further states that this -
supplementatron contrrbutes to the phosphorus enrlchment of. ammal manures and litters.

Id.

Phosphorus exrsts in the s011 in- both soluble and sedlment-bound forms Soluble
- phosphorus is that which is available for plant uptake and use. Sediment-bound
.- phosphorus is & mineral form of phosphorus that is not available for plant uptake and use
- 'Phosphorus converts quickly from soluble phosphorus to sediment-bound phosphorus;’
however, it does ‘not convert quickly from sediment-botind phosphorus to soluble
z phosphorus ‘High levels of sediment-bound phosphorus in the soil “may lead to crop -

' productron or feed quahty problems » The Agronomy Gurde 2002 28 (Eston Martz ed,

- 2001)

It is well recogmzed that applyrng manure to meet a plants mtrogen needs ‘results’
in overapphcatron of phosphorus Sharpley 1994; T. 2002'at 23 and
28."Since the P-Index only requires an accounting of phosphorus on ﬁelds whete erosion
and runoff are highly likely, phosphorus will continue to be overapphed on ritost fields in -
Pennsylvama Because phosphorus is also’a nutrient of concern in Pennsylvama, the goal
of the nutrient management program should be to apply ménure to meet maximum .
nutrient efﬁclency of’ mtrogen and phosphorus o :

. Studles 1nd1cate that when phosphorus exists in soﬂs at’ certam levels it can -
negatlvely impact crop production. Christenson et al. found that for most crop fields-
grown on mineral soil, there is little chance that phosphorus that is applied in bands (an
application method) will increase crop yields ‘when soil test phosphorus level is above 60'-
‘pounds per acre. D.R. Christenson et al., Michigan State University, Extension Bulletin
E-5504, .Cooperative Extension Service, Fertilizer Recommendatrons for Field Crops in
Michigan, 1992. Another study found that a 69 pound per acre or greater phosphorus rate. . -
resulted in above-optimum soil-test P values. Anthofio Mallarino and David Ruebei, -
Iowa State University, Northern Research and Demonstration F arm, ISRF02-22 Long—

term Evaluation of Nltrogen, Phosphiorus, Potassium, and Lime Reqmrements of .
Continuous Corn. “The results for [phosphorus] fertilization are interesting in showrng
that the highest. [phosphorus] rate, which increased soil-test [phosphorus] to levels seven.

times higher than the optimum level compared with the check, decreased corn yleld g

slightly. The yield reduction was smaller when optimum rates of [potassrum] fertrhzer N

were applied.” Id. The report concluded that producers should use all available
- information to avoid applying “¢ither deficient or excessive nutrient amounts for crop - .
production.” Id. ‘To achieve maximum yield, the studles mdrcate that phosphorus should :

not be apphed in excess of crop needs

A Rates of manure appheatlon need to be based on the nutrxent present at the hrghest
‘ level in terms of ¢ crop needs. In'most cases this is phosphorus. T onom

2002 states that once-the optimum level of phosphorus and potassrum is obtamed in the
soil, “the recommendation is to maintain that level by applymg PandKto offset the -

- amount that is removed by the harvested crop.” The Agronomy Guide 2002 at 28 The
Agronomv Guide 2002 states that “management action- should be taken to hmlt o
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h nitrogen, phosphorus and potassrum needs of the crops $0 that the farmer wrll manage the :

applications in'excess of crop needs.” Id. at 29. Therefore, manure should be applied at -
a rate which will meet the crop’s requirement for phosphorus ‘Because it is true that -

» applymg manure to meet-a crop’s nitrogen needs results.in over-applying phosphorus, the
converse js also true. Applying manure to meet a ¢rop’s phospherus needs will result in
not meeting the crop’s nitrogen needs.. However, additional nitrogen and. potassrurn can.

" be supplied with commercial fertilizérs. This strategy is.least likely to cause undesrrable

envrronmental effects and makes ‘the most efﬁcrent use of all nutrxents in manure.

_ In addltron to. decreasmg crop yields, excess phosphorus in the sorl has the
potentral 10 cause envrronmental harm, ‘Although the P-Index accounts for the potentlal
loss of phosphorus via erosion and rinoff, it does not account for the other risks. posed to
the environment from havmg excess phosphorus in manure, and in turn.in the soil.
Another path for phosphorus to escape the farm is through “subsurface lateral flow along ’
the gradients of internal drainage.” - Coale, The Science of Phasphorus From Agriculture
““and Other Sources Entermg the Chesapeake Bay.: Subsurface pathways are of particular -

concern in Pennsylvama given the large number of tile drainagé systems in place. ‘Many-
of these systems are undocumented, so farmers may not know the exact location of tile
drainage 'systems on their property. Because the placement of these systems is-unknown, -
setbacks and balancing phosphorus on some, but not all,-fields is not likely to accomphsh
_the goal of limiting the possibility of phosphorus movement by way of subsurface lateral
flow. Thus; additional control mechanisms, such as balancing.for phosphorus onall
fields, must be put into the nutrient management regulatory structure to ensure that
phosphorus is not allowed to move along subsurface paths and into groundwater or

surface water, -

The federal regulatrons requrre Pennsylvama farmers applymg for an NPDES

+-.CAFO permit to develop “site specific nutrient management practices thaf ensure :

agricultural utilization of the nutrients in the manure.” Final Rule, 40CFR.

§122. 42(e)(1)(viii) (emphasis added). - To satisfy the mandate of the fedefal regulation,

* - both mtrogen and phosphorus must be utilized. - The most efficient utilization of the

" manure, as discussed above, comes when the manure is applied based upon the - -

. phosphorus content of the manure. - The best-crop yields also occur at an application rate-
based upon the' phosphorus needs of the crop. Additional envrronmental nsks can be :

avonded when phosphorus is not over-apphed to crops B

Drstmgurshed researchers and well respected agrrcultural orgamzatrons have also -
supported the proposition that manure applications should be balanced for phosphoruson -
- all fields. To reduce phosphorus Tosses from agricutlture, Sharpley recommends - o
balancing phosphorus in the soil. Sharpley ét al.at 14:- The Technical Manual; one of
Pennsylvania’s two main guidance documents on nutnent management, also ¢ strongly
recommends” that the farmer- calculate a balanced mamiré application rate based on net

application of manure most efficiently. Pe f
~ Program Technical Manual, p. 40. Addrtlonally, during regulatory hearlngs on the

* nutrient management program, PennAg Industries testified that it was not opposed to
balancmg nutrrents for phosphorus In sum, the state delegated NPDES CAF O program



must requtre rutrient management plans that balanice for phosphorus in order o decrease
the risk for environmental pollution, provide the most efficient crop yield for farmers,
. and, most 1mportant, satlsfy the requxrements of the federal regulatrons

B.. Pemn sylvama $ nronosed Nutnent Management Prog;_ does not ensure -

appropriate utilization of all manure nutrients because the P-Index fails to

quality.

- L B The proposed P-Index utlhzed in the Nutrient Management
' Program is inadequate because it fails to account for 1mpa1red
‘ waters in the calculatlon : SRS .

. The federal regul atxon regardmg nutnent management plans states that site -

" specific nutrient management practices should be considered. - Final Rule, 40 CFR.§
122.42(e)(1)(viit). A critical site specific consideration is whether local waterways are -
impaired by agricultural runoff. Another site specific consideration is-whetheran .
agricultural operation’s practices will nnpact the already impaired waters.
Pennsylvania’s P-Index, as proposed, does not consider whether 1mpa1red waters are

~ located i in ciose proxrmxty to the farm field being evaluated :

Alabama, Delaware and Maryland all have P-Indexes that take into- conmderatton o

- whether impaired waters are located in the proximity of the farm fields bemg evaluated

- Alabama includes impaired waters in a category separate from source and transport

" factors-and weights it heavily. Delaware and Maryland include 1mpa1red waters as part
of their site and transport characteristics (the remammg consrdera.tlons are cla351ﬁed as -

- ‘-'source and management charactenstlcs)

Pennsylvama should consrder 1mpa1red waters, for all of the above stated reasons L

~in its P-Index transport factors, or as a separate factor in the P-Index. Inclusxon of -
impaired waters as a factor in the P-Index would result in.farm fiéldslocated in close '
proximity to an 1mpa1red watershed as bemg more likely to have to restrict phosphorus

3 applications. - This'is a rational result given the environmental harms phosphorus presents

to.already fragile waters. In the alternative, PennF uture recommends that inclusion of a

farm field in an unparred waterway should be added as another screening parameter used E

to determine if'a full accounting of source and transport factors.. Thus, location of a farm

field in an impaired waterway would require the agricultural operation to. run a complete o

P-Index for that specrﬁc field, and any others located in 1mpa1red waters.-

o 2.0 The proposed P-Index utlhzed in the Nutnent Management
‘ Program fails to account for exceptnonal value and hlgh quahty
- waters in the calculatron :

The CAFO program rehes heavrly upon the Nutnent Management Program to

"achieve water quality protectlon ‘However, NMPs undertake no analysis of whether an’ S

agncultural operatlon is located ina HQ or EV watershed A'NMP merely requrres a
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listing of a HQ or EV stream in the farm description section of the plan; The real
analysis under a NMP come in the - manure apphcatron rates Section. The proposed.

" Nutrient Management regulations will now.require an agricultural operation to run a P-

‘Index to determine if phosphorus is being over-applied on farm fields or whether
conditions are such where manure nutrlents could move from farm fields to waters of the .

Commonwealth

Pennsylvama § P-Index, as proposed -does not consider whether speclal
 protection waters are located in close proximity to the farm field being evaluated. L
- Alabama, Delaware and Maryland all have P-Indexes that take into consideration whether

- special protection waters are located in the proxnmty of the farm fields being- evaluated ‘
- Alabama includes special protection waters in a catégory separate from soiirce and .

- transport factors and weights it heavily: Delaware and Maryland include. spec1a1 '
. protection waters as part of their site and transport characteristics (the remammg

consrderatlons are clasmﬁed as source and management charactenstlcs) '

Pennsylvama should mtegrate a specral protection waters factor for all of the

~“above stated reasons, into its P-Index transport factors: Inclusion of special protection

waters as a factor in the P-Index would result in farm fields located in close prox1m1ty to

- these waters as bemg more likély to have to restrict phosphorus applications. This is'a

" rational result given the énvironmental harms phosphorus presents to these pristine -

waters. In the alternative, PennFuture recommends that inclision of a farm fieldin a -

, specxal protection waterway should be added as another screening parameter used to -
determine if a full accounting of source and transport: factors. Thus; location of a farm

~ fieldina specral protection waterway would require the agricultural operatlon toruma

’ complete P~Index for that specrﬁc field and any others located in 1mparred waters '

: 3 » The proposed P-Index utilized in the Nutrient Management
* Program fails to account for the ﬂoodmg potential of fields or the
prec1p1tatron amounts for a glven area ini the calculatxon :

o Pennsylvama, lrke much of the east coast has experrenced s1gmﬁcant amounts of

- rainfall over the past few months, resultmg in serious flooding of streams and rivers. =~

- Farmers are keenly.aware of the damage that this, and other, flooding has caused. Many
" farmers suffered crop lossés or were unable to-harvest due to water-logged fields. '

Fortunately, these ﬂoodmg évents did not occur when farmers were applying manure to "

the fields. Flooding after mainire apphcatrons much Tike the spréading of magure on '

: ﬁ'ozen or snow-covered ﬁelds would result in srgmﬁcant nutnent losses '

The potentlal for ﬂoodmg to occor dunng the trmes of year when manure is .

applied is high. The past three years have been some of the wettest on.record. - According ) B

to the National Oceanic and Atmosphenc Admiristration (heremaﬁer “NOAA”™), the
perrod from March to August 2004 was the wettest on record, 'with 28.95 iriches of -
rainfall, National Oceanic and Atmosphenc Administration, Climate at'a Glarice: Most

Recent 6—Month Perzod War-A ug) Preczpztatzon PennsylVama (v1s1ted October 1, 2004)
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: : 3/hr-display3.pl. 2003 was the seventh wettest
March to August six month penod with 27.85 inches. Id. : -

' G1ven the partlcularly wet weather over the past few years, the EQB should
- include consideration of rainfall and- flooding in the P-Index. Arkansas and Western

- Oregon and Washington all take the flooding potential of the fields into consideration i in

. their respective P-Indexes as transport factors.. Addrtronally, Arkansas considers” . - ‘
precipitation amounts-in its P-Index as a category separate from source and transport

o factors, Pennisylvania should follow the lead of these various states and mtegrate rarnfall .

-and ﬂoodmg potentral into the transport factors of i 1ts P-Index

C-. . T he federal regt_xlatrons rqurre the management of mtrogen gr_td :
nhosnhorus on each farm ﬁeld however, phosphorus content xs not
_ i ' A

' generated agd land aonhed at an 1mnortmg farm

o Under the proposed regulatlons a farmer usmg manure exported from another site . .
will not have to account for- its phosphorus content before applying it. Manure exported
10 a known landowner and land apphed is completely exemipt from phosphorus
évaluation under.the proposed Nutrient Management Regulatlons The proposed Nutnent
Management Regulations only require manure applications at importing. farms to be
balanced for nitrogen-and to comply with a 150 foot setback from surface waters.- . . .

" Proposed 25 Pa. Code §83:301(a)(4); Proposed 25 Pa. Code §83. 301(g)(1). ‘Theuseofa
setback to control for phosphorus is inappropriate. The'P-Index takes into account both

source and transport factors. Use of a setback to control phosphorus only-accounts for

the transport factors but farls to address source factors such as phosphorus level in the .
soil. - . R : -

The. federal CAF (0] regulatrons requrre sornethlng more The efﬂuent hmltatrons

- require development of field specific NMPs.that evaluate the transport of ‘nitrogen and
phosphorus on “each field.” 40 C.F.R. 412:4(c)(1). The federal regulations do not state
that the phosphorus-analysis should be limited to fields at the farm which generated the
manure, Thus, farms that import manure generated at a CAFO are bound to evaluate the A
transport potent1a1 of both mtrogen and phosphorus ' ~ S

. Accordmg to the State Conservatlon Commlssxon, 1,643,791, 920 gallons of
- manure are generated by CAOs in Pennsylvania. State Conservation Commission, ,
- Nutrient Management Act Program Data CAOs, Of this amount, 466,497,360 gallons are - -
exported from CAOs. Id. This amounts to 28% of CAO manure being exported and the
- ,phosphorus content remaining utiexamined. Information regardmg the amount of CAFO
manure generated and exported was unavallable However CAFOs generally export a

highér percentage of therr manure.

Addxtzonally, nutnents are ex‘ported off the farm in varxed levels grven the nutnent 4
content of the manure. Thus, merely because 28% of CAO manure is exported does not-- - |
~ mean that 28% of the nutnents were exported In the Octoraro Watershed an-. :
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examination of CAOs revealed that 24,673,329 gallons of liquid manure (32% of the total
- liquid manure generated) and 14,060 tons of dry manure (23% of the total) is sent offthe .
~ farm. 4 Barrel Full of Holes, p. 5. However, almost 50% of the nitrogen, 1,403,326 .
pounds, is exported. Id. (The study did not examine the amount of phosphorus '
exported.) Manures with higher nutrient content are those most likely to be exported. It :
'is therefore important that exported manure must be examined for i 1ts mtrogen and -

phosphorus content before 1t is Iand apphed

Both the federal regula'nons and the state Nutrlent Management Act require’ -
NMPs to include a phosphorus analysis for manure generated by a CAF O no matter
‘where it is apphed ‘The proposed Nutrient Management regilations do not require sites
importing manure to undertake a phosphorus analysis, limiting nutrient balance sheets to
- a-nitrogen analysis and coupling this with a 150 foot setback from surface waters. The
- state CAFO program mcorporates many requrrements of the Nutrient Management
- program. However, the current nutrient management program proposed i in the draft
regulations fail to meet the mandate of the federal CAFO regulations to requrre a
phosphorus analysrs on each field where CAFO manure will be applied. To maintaina’
delegated program, thé EQB must require consideration of phosphorus on all fields.to
whrch CAFO manure is apphed mcludmg ﬁelds at! 1mportmg farms : -

oL - SETBACKS FOR MANURE APPLICATION SHOULD BE APPLICABLE ,
: TO ALL FARMING OPERATIONS AS ALLOWED IN THE CLEAN .

STREAMS LAW AND THE STATE REGULATIONS SHOULD INCLUDE

AN ENUMERATION OF THE CONDUITS TO WHICH THE SETBACKS
- SHOULD APPLY:. | ,

- Setbacks have tradltronally been used in the Nutnent Management Program to -
‘keep mtrogen, and arguably phosphorus, from entering surface waters. The CAFO

- program has integrated these setbacks but unlike the Nutrient Management Program
requires them regardless of the moisture content of the soil. The CAF O program also
oﬂ'ers an altematrve of utrlrzmg a vegetatxve buffer: : _ B

_~A: The use of setbacks gn all fgms is approprrate to. help prg‘rlent"nut‘rients;_, -

S ﬁom pollutmg state waters R o B

Keepmg manure: apphcatrons a reasonable drstance from surface waters is one-.
“ mearis of" preventing nutrients from reachmg streams and other surface waters. Large and

* small farms alike have the potential to pollute a stream when manure is land applied . -
. ,du'ectly adjacent to a waterway.  For thrs reason, all farmers should hmtt therr manure . .-

apphcatrons in suah sensrtxve areas. -

_ All farms are subject to regulatlon and penalty under the Clean Streams Law for
pollution of waters of the Commonwealth.. The regulations for which public comment is -
* sought are  promulgated under the authority of the Clean Streams Law. . Therefore, it 1s

proper for these regulatlons to place requn‘ements upon all farms
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' The setback requirements outhned in the CAF (8] and water quahty management

- regulations, Proposed 25 Pa. Code §§ 92. Sa(d)(l) and 91. 36(b)(2) are similar to those
already applied in the Nutrient Management Program and in the Manure Management
Manual, but provxde addltlonal ﬂexxblhty by allowmg fora vegetattve buﬁ'er in lieuof a

' setback

The Manure Management Manual is v1rtually unknown as a management tool for
non-CAQ farmers. The Nutrient Management Program ensures that plans are written, but
with. only one inspection every three yeafs, thé program can hardly ensure that setbacks. .
are followed when the manure-is actually apphed -If waters of the Commonwealth are. -
~ polluted by a farm covered by a NMP, the Department is charged withi the. duty of dealing
with the waterway pollutxon not the State Conservation Commission.- So, it is logical to’
_codlfy the setback and buﬁ'er requtrements in regulatlons enforced by DEP N -

‘ B'. , A mtmmum 50 foot vegetated buffer compnsed of non-harvestabl .
: d | i id sediment

Agncultural runoff has the potentlal to harm streams by placmg addltronal .
" nutrients in the stream.and throwing off the natural, and fragxle balarice of the stream. -
. Agricultural runoff also harms streams by adding sediment to the waterways. The -

. proposed regulations seek to decrease agricultural runoff to waterways by requiring

- manure application setbacks or the alterative use of vegetated buffers. The EQB is
asking for input regarding whether the regulatlons should i 1ncorporate EPA’s buffer
concept of either a 100 foot manure apphcatlon setback or 35 feet of vegetated buffer.

- The EQB hias alternatively offered 1ncorporat10n of the vegetated buffer allowed under
- the “Pennsylvania Technical Guide” published by the United States Department of =
* Agriculture, Natural Resouirces Conservatlon Service (NRCS) The current NRCS '
~standard fora vegetated buﬂ‘er is 50 feet . .

: Vegetated buffers prevent’ mtrogen overloadmg of streams by ﬁltermg and
absorbing the nutrient before it reached the stream. Buffers also removed nitrogen frcm -
- agricultural runoff by converting nitrogen compounds into nitrogen gas. Buffers help = .
- prevent sedimentation of streams by preventing the movement of the sediment to streams”
and waterways. Blocking the movement of sediment to streams naturally helps stop =~ - '
Y phosphorus from reaching stréams and waterways smce phosphorus is camed by sorl and

other orgamc matenal

B The EQB appears to have determlned that settmg a ﬁxed rmmmum buffer is" L
~ preferable to allowing vanable buffer widths. ‘The EQB must ‘theén determine what buffer =
width provides the most protection to the environment while s1multaneously allowing’
 farmers the best and ‘most productive use of their land. Research regarding vegetated -

. buffers indicates that bigger is better, to a point. Detefmining when additional width of

‘riparian buﬁ'ers no longer provrdes protectton to the environment involves analys1s of
four criteria. “They aré the: 1. existing or potential value of the resource to be protected, :
. 2. site, watershed, and buffer characteristics, 3. intensity of adjacent land-usej and 4. =

: SpeCIﬁC water quahty and/nr habitat functtons desued ” Pennsylvama Department of
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: .Envrronmental Protection Bureau of Watershed Management ed Stream Releaf
Te echmcal T raznzngManuaI 2001 P 6-1.

The 35 foot buffers \mdth option presented by the EQB and requlred at a
minimum by thé federal regulations is. 1nadequate by the Department’s own findings.
PennFuture concurs with the Department in its. analysis. The Stream Releaf Techmcal
‘Manual states, “[bJuffers of less than 50 feet have proven. mcreasmgly difficult to (
" maintain as effective filters in the field, except on small, low order drainages.”. Id. at 6-7.
Addmonally, “very narrow buffer strips of 15 to 25 feet are generally madequate for
sediment or nutrient reductions, except on small, low order streams.” Id. Only when-
“conditions for water storage, vegetative uptake, and demtnﬁcanon are ideal, widths as
- small as 35 feet may ‘provide sibstantial removal of the nitrogen passing through the -
~ buffer.” Id. at 6-9, However, very rarely, if ever, will all of those conditiotis be ideal.
The Department has found that “buffers of less than 35 feet cannot sustain long-term
protection of aquatic resources.” Id. at 6-13. “Most studies. show buffer widths of 50 to
. 100 feet for adequate [sedlment] removal i Id : S :

The 35 foot buffer w1dth appears madequate to acoomplxsh the dual goal of

o capturmg nutrients and controllmg sediment losses. “The most commonly prescrlbed

~ minimum buffer widths for use in water quality and habitat maintenance are
-approx1mate1y 75 to 100 feet.” Id. at 6-13. The recommended width for maximizing

" nitrogen removal is 35 feet to 100 feet. USDA Forest Service, The Chesapeake Bay ,

Watershed Forestry Program, Rzparrzan Forest Buffer Widths (December 2003). Buffers

' ranging in size from 50 feet to 100 feef are generally adequate for trapping sediment. Id. .

- “Tt'should be noted that wide buffers are easier to sustain, as they include less’ edge area.

‘that is likely to be damaged in storms.” Id, The minimum width the EQB should v
consider is the 50 foot vegetated buffer suggested by the Pennsylvama Techmcal Guxde v

- Concern should be focused not only on the appropnate width of the buffers but - -
' also on the proper maintenance of buffers. “In agricultural areas, researchers found that ;
of the 35 or more grass filter strips inspected after thrée to five years of use, Jess than 10
nercent continued to be effective because of channelized flow and sediment build-up at -
~ the field edge of the filter strip.” Stream Releaf. Te echnical T raining Manual 2001, p. 6:

13. To aid the long term health of streams, buffer strips must remain effective over time. .~

Otherwise negative stream unpacts may just be delayed. Therefore, the Department must-
ensure that buffer strips remain a viable mechanism for:reducing and controllmg nutrlent A
. and sedlment losses over an extended penod oftime. = - -

To reach the. goal of ‘uable buffers the EQB must ensure that vegetated buffers .
are comprised of native, natural vegetation and not crops. Vegetated buffers must -
*. contain dense cover and preferably trees, shrubs, bushes, and 4 thin under- layer Ifcrops _
" were allowed to qualify as a vegetated buffer, they would- instead actually be operating as
a setback instead of a buffer. The purpose of a vegetated buffer is to keep a dense non- -

.. removable zone between the farm fields and the waterway. The dense nature of the

barrier offsets the generally shorter width of the buffer; as compared to'a setback
S dlstance A harvestable crop would be an 1mproper vegetated buffer because. the dense '
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nature of the barrier would not be mamtamed when it is harvested back. Itis recogmzed
that some appropriate buffer material may need pruning; however, buffers should not
.contain vegetation that can be harvested. The definition'of a. vegetated buffer should be -
amended to ensure that crops and harvestable matérial are not considered appropriate
“perennial vegetatlon 7 25Pa. Code §§ 91.1 and 92 L. .

A C . The deﬁmtlon of setback must be exganded in the CAF (0] regglatlons and
‘ ire all condui

&f waters as deﬁned by the Enwronmental Protectxon Agencv in the
-federgl regt_llatlgns o o - ‘ v

. Whlle it is proper for setbacks to be lncluded in the water quahty management '
and CAFO Tegulations, the definition of the term setback miust be altered to include all -
- conduits to surface waters as defined by the ‘Environmental Protection Agency. The .
_federal regulatxons state that unless a vegetated buffer or alfernative compliance practices
* are utilized, “manure, litter, and progess wastewater may not be applied closer than.100°
feet to any down-gradlent surface waters, open tile line intake structures, sinkholes, '
’ agricultural well heads, or other conduxts to surface waters.” 40 C.F.R: § 412. 4(c)(5). A
" setback is defined in Proposed 25 Pa. Code §§ 91.1 and 92.1 as “[a} specified: distance
from surface waters or potential conduits to surface waters where manure, litter, and -
process wastewater may not be land applied.” Tie state fegulations fail to list the
vspemﬁc examples of condults to whlch manure apphcatlons restnctxons apply

The state regulatlons mtegrate the federal regulatlons dxstance setback ﬁ'om o
‘surface waters. They also integrate the size of a vegetated buffer. However, the state -
' regulations fail to integrate an enumerated list of conduits from which manure application -~ -
_setbacks should apply. The EPA has recognized the risk to surface and groundwater -
presented by these conduits. ‘The state must follow suit and also enumerate these
~conduits in its regulations to ensure that setbacks are ‘established from these potential
conduits to surface waters. The EQB must amend: Sections 91.1 and 9210 define a
setback as “[a] specified distance from surface waters or potential conduits to suface: -
- waters; including but not limited to open tile line intake structures, sinkholes, an -
agrlcultural well heads where rnanure htter and process wastewater may niot be land

- apphe
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Iv. THE WATER QUALITY MANAGEMENT AND CAFO REGULATORY
REVISIONS REGARDING MANURE STORAGE ARE INADEQUATE
BECAUSE THEY FAIL TO ACCOUNT FOR FACTORS - -
CONTRIBUTIN G TO ENVIRONMENTAL RISK. ‘

_' A The manure storage tngger for a water guahty manggement gergnt should ]

bel million gallons because that figure is more in line with the

- environmental risk created by large CAFOs as deﬁned under EPA’
federal rggglatrons S , o - ,

The current water quallty management regulatxons requlre any agncultural ,
~ operation with more than 1,000 AEUs to obtain a water quahty management penmt ,
- Proposed 25 Pa. Code § ol 36(a)(l) The regulatory revision proposed would require an
"agricultural operation to obtam a water quality management permit if the facnlxty hasa
" manure storage capacity over 2.5 million gallons. Proposed 25 Pa. Code § - ’

91. .36(2)(3)(ii). One might think that this shift from AEUs to gallons of storage capaclty .

‘was based on a determination that storage capacity provides a better proxy for
' envxronmental rrsk, but that does not appear to have been the ratlonale

The Department acknowledged in the CAF 0 workgroup meetmgs that the change |

in the trigger for a water quality management permit from AEUs to gallons of manure -

- was driven by agncultural operanons oversizing their mamre storage to avoid the need to.

obtain a permit in a future i expansion. So it seems that agricultural operations were
- consciously oversizing their manure storage facilities when operating at an AEU level

~ less than 1,000 with the expectation of housing over this level-of ammals at some pomt i
‘the near future.” However the EQB could have prevented this actmty by requiring in the

regulations that a manure storage facility be sized to.meet the storage needs of an . "
- agrrcultural operatlon based upon the current number of ammals housed '

Although the EQB may have Hiad a legltzmate motWe for sw1tclung from AEUs to |

: gallons of manure generated for the water quality management permit trigger, the total
number of gallons set for this threshold is too high.. Facilities that have a much smaller
manure storage capacity present an adequate environmental risk to be required to have.a..

o ,Department~1ssued permit. The EQB failed to justify its change in the threshold tngger B

by linking manure. storage capacity to environmental risk. The EQB’s proposed 25

- million gallon tngger is based on an incomplete analysis that utilized a model. operation

~with a single species. In Pennsylvama, blended livestock operations are commonplace
and may generate more manure than smgle spec1es operattons o

lt is obvious that when detemnmng the new tngger the EQB merely calculated

- how much manure 1,000 AEUs would generate. It is fairly common for manure storage '

. facilities to be de51gned for 6 months, or.180 days, of storage. A completely empty =
hanure storage ‘with a capacity of 2.5 million gallons would be completely full (i.e. no
freeboard) in 180 days if the daily manure production was 13, 888 gallons According to |

- the average daily. manure productlon in The Agronomy Guide 2002; p. 36, a farm with

- elther 1,068 AEUs of rmlkmg cows or 1 262 AEUs of ﬁmshmg swme would ﬁll 3 2. 5
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million gallon manure storage completely full in 180 days Thus 1t appears that the EQB
© just attempted to figure roughly how much manure 1,000 AEUs would generate tofilla.
* manure storage in6 months : :

The threshold estabhshed in the proposed regulatlons @s mlllxon gallons) isnot
in line w1th the envrronmental risks outlined in the. federal regulatlons Amore - . .
appropnate threshold for a water quahty management permlt is' rmlllon gallons .

- The federal regulatrons place CAF Os in small, medlum and large categones One
can assume that the largest facilities have the most marure to store since they genérate
the most manure. For this reason, the largest CAFOs should be those. with which we are
most concerned about their manure storage capabrlmes all other things' being equal. The
federal CAFO regulations outline this concern by réquiring only the large CAFOs to -
-comply with effluent limitation gurdelmes 40 CF.R. §§ 412.10, 412.20, 412.30, and
- 412.40. Since the large facrhtles aré those which the federal regulations are most

* concerned about manure causing pollution, those are the facilitiés that should be requrred
to obtain a manure storage pemut under the ‘water quahty management regulatlons

“The federal CAFO regulatlons deﬁne alarge CAFO by animal numbers whlle the
_ state regulatrons define the different permitting levels by animal equlvalent units. 'I'he
* table below shows how the federal regulations would define a large CAF 0] and the
various AEUs for these ammal numbers : o ‘

ANIMAL TYPE . NUN[BER,OFANMA_LS . -AEUs UNDER STATE. .
: ' ) T UNDER FEDERAL 1 REGULATIONS
' . 2 N : REGULATIONS = - 3
Mature Dairy Cow .~ . .| . . 700 . .. 910 ARUs.
Heifers (0-1) - ” 1,000 . [~ 375AEUs
- Veal Calves . . 1,000 . |. - 250 AEUs
{_Finishing Swine L L 2,500 0 "] 7 . 363 AEUs -
Sheep -~ - - R -+ 10,000 . ﬁ - lSOOAEUs
Lambs - = - - K - -10,000 - © - 500 AEUs "
Turkeys (toms) ‘ S 55,000 . . - 776 AEUs
Turkeys (hens) _ ] 55000 . . ' 391 AEUs
‘Cluckensusmgdrymanure - T . 125000 0 : . -375 ABUs'_ :
. | storage . o S N
’ .Hens(layers)usmgdrymanure ST 82,0000 17 285 AEUs
" | storage - - o . S ; ‘ 4
_=Hens (pullets) usmgdrymanure R E - 82,000 e : 116'AEUs -
. Ducks(layers)usmgdrymanm'e . 30000 . "7 . 7210 AEUs
e Ducks  (growers) usmgdry . o 30,000 _ 1. - 107 AEUs -

manure storage

1 Daxly manure producnon Q@. 5 million gallons 180 days) 13, 888 gallons perday S
Milking cow AEUs generating 2.5 mllhon gallons of manure in 180 days ( 13, 888 gallons per day 13

gal/AU/day) = 1068 AEUs -
Swine AEUs geérierating 2.5 mllhon gallons of manure in 180 days (13 888 gallons per day + 11

gal/AUlday) = 1262°AEUs .
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The above chart mdrcates that the there is no set AEU ﬁgure where a Iarge :
CAFOs presents an environmental risk, assuming only one animal type and maturity
level. The complicating factor for how the EQB iriterprets this information is that
Pennsylvania has a number of blended and mixed animal operations. Accordmg to
information published in the Pennsylvama Bulletin and compiled by PennFuture, of the

" 130 currently permitted CAFOs approximately 54 of these facilities are mixed animal
operations, having more than one animal type at the facrhty See CAFO spreadsheet at
. Attachment D, Approximately 76 are blended animal operations, having at least one
_ ' animal type at different levels of maturity. Id. Thus, the environmental risk of .
- agricultural operations in Pennsylvania-is best. regulated by considering the different
-animal types and maturity levels rather than lookmg at just one speclfic ammal type at.
one pomt of matunty v

The issue then becomes how to convert the env1ronmental nsk demonstrated by.
_havmg a single animal type on.a farm by animal ‘numbers as calculated in the federal ‘
 regulations to mixed or blended farms with the environmental risk calculated by AEUs as
" determined in the state regulatxons ‘A logical first choice would be.to examine the
primary sectors of animal production in Pennsylvama As far as CAFOs are coricerned,
- most farms have darry cows, finishing swine and/or chickens of some variety. Chickens

are of little impact in this conversation because most litter in Pennsylvama is handled as. a

dry matter. Forthe purposes of'this conversatlon, the animals of concern are darry cows
. and ﬁnrshmg swine.. : G - L

Accordmg to the EPA, a large daxry operatnon is 910 AEUs and a la.rge ﬁmshmg o

swine operation is 363 AEUs. ‘This dairy figure is close to. the 1,000 AEU trigger-
- -established in the current state regulatxons and echoed in the proposed state regulations.
_'However, the swine finishing figure is drastically. different from the. 1,000 AEU trigger

established in the. current water quality management regulations. ‘To fmd some commion
ground between these two seermngly disparate figures, we turn to an exammatlon of
mixed agricultural operatrons in Pennsylvania that contain swine and dairy. ‘In =~ -
Pennsylvania, currently permitted CAFOs that contamed swine and dairy averaged 645
- AEUs, while operations that contained swine and beef cattle averaged 502 AEUs. These
- farms are generally comprxsed of one swine finishing house (approxrmately 300 AEUs) .
‘and a healthy dairy herd (approximately 200 AEUs). These numbers seem tofinda -
comfortable middle ground between the two drastlcally dlverse AEU trrggers for the -

: rndrvrdual ammals

Now that a range in the 500 to 600 AEU range has presented itselfas a loglcal
- starting point, one must determine the amount of manure generated in gallons by a'mixed
operation containing cows and swine. It would take 427 AEUs of rmlkmg cows or 505
AEUs of finishing swine to fill a 1 million gaJlon manure storage completely full in 180 .
days.> Assummg a mixed facility with one finishing house and a 200 AEU. dau? herd, 2 '
"1 million gallon manure storage would be slxghtly more than filled in 180 da _ -

2 Da:ly manure producuon (1 million gallons 180 days) : 5, 555 gallons perday - ' .
Milking cow AEUs generating 1 mﬂhon gaﬂons of manure in 180 days (5,555 gallons perday EER

gal/AU/day) 427 AEUs
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, ~ The 1,000 AEU and 2.5 million gallon triggers for a water quality management.
.permit appear to have tio sound basis and are drastically out-of line with what thé federal
government considers an environmental risk, as defined by a. large CAFO. However, an
examination of the agricultural industry in Pennsylvanra shows that a miore reasonable

' and sound threshold tngger for a water quahty management permlt is1 mrlhon gallohs. -

B.- ' Manure storage facrhtles wrth less than 1 nulhon gallons of storage also
I risks and b 4 a

gughty management pemut

1 Clay-lmed manure storage structures and those located in lngh
- quality, exceptional value or impaired wa‘tershed should also be
requrred to obtain'a water quahty management permrt

" The proposed regulations estabhsh two sets of. facllxtles that need to obtam a -
~ water quality management permit. Proposed 25 Pa. Code § 91.36(a)(3). The proposed T
~first set, discussed above, are facilities with over 2.5 million' gallons of manure storage.'
Proposed 25 Pa. Code § 91. 36(a)(3)(n) As discussed above, PennFuture beheves amore -
proper threshold for this class of facnlrtles is l mtlhon gallons ,

. The second set is those faCIlltleS that have a storage capac:ty between 1 million” -
© - and 2.5 million anid meet other conditions. Proposed 25 Pa. Code § 91. 36(a)(3)(1) The
- facilities outlined in the sécond trigger, those with storages between'1 millionand 2.5 -
million gallons, presént an additional environmental risk. The additional condltlons that .
‘must be met to trigger the need for a water quality management permit at these. facﬂttxes =
~ shows that these facilities-must be coupled with another factor to presentan’” -~
_environmental risk. - A clay-lined storage structure is much more likely toleak than a geo-
textile lined storage; therefore, storages with clay linings should have a lower threshold -
for requiiring a water quality management permit. Proposed 25Pa. Code § S
91:.36(a)3)(A)(A). Addltronally, storages sited near High Quality or Exceptronal Value ‘
waters should have a lower trigger because they. have the potential to polhite pnstme
~ waters . Proposed 25 Pa. Code § 91:36(a)(3)(i)(B). Manure storages that are in close
. proximity to lmpalred waters also have the potential to add pollution to an already fragile -
 stream. For this reason, manure storages located in impaired watersheds should havea
lower trigger for requxrmg a water quality management perrmt Proposed 25 Pa Code § -

oL 36(8)(3)(1)(C)

Because the facrlxtres outlmed in Proposed 25 Pa Code § 91. 36(a)(3)(1) present a
risk of pollutron when coupled wrth an addltronal factor the tngger for a water qualrty

g Swme AEUs gcneratmg l mrlhon gallons of 1 manure in 180 days (5 555 gallons per day 11 gal/AU/day) =

" 505 AEUs. -

- “ 3427 AEUs of nulk:mg cows or 505 AEUs of ﬁmshmg swine would completely fillal mrlhon gallon
- manure storage in 180 days. 300 AEUs of finishing swine would fill a 1 million gallon manure storage pit
*.59% of the way in 180 days "Additionally, a dairy herd of 200.cows would ﬁll a 1 million gallon manure
" storage pit 46% of the way in 180 days.. _Therefore, a mixed agncultulal operation with one swine ﬁmshmg‘ r

barn and a 200 AEU dairy herd would shghtly more than ﬁll a1 million gallon manure storage pitin 180

A »days

'/"v
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management permit should be lower on them. As argued above by PennFuture, the -

_ trigger for the facilities in Proposed 25 Pa. Code § 91- 36(a)(3)(ii) should be 1 miltion
gallons. Therefore, the trigger for the manure storage facilities in Proposed 25 Pa. Code :
§ 91. 36(a)(3)(1) should be somethmg less than 1 million gallons . .

20 _Manure storage facxhtles near an lmparred waterway should
' automatxoally trigger the need for a water quality management
permit without adding’ the requxre‘ment that the storage structure be
" located on an agncultural operation that is not 1mplementmg an
. approved Nutrient Management Plan.

. " The proposed regulatlon requnres a manure storage f‘acﬂxty to obtain a water -

. ‘quahty management permit if “[tJhe nearest downgradient stream that has been assessed
. and has been determined by the Department to be impaired from nutrients from -
_agncultural activities and the manure storage facility is on an agncultural' operatlon that

_is not implementing a Nutrient Management Plan approved by the State Conservatron
Commission under Chapter 83, Subchapter D (relating to riutrient: management) o

o Proposed 25 Pa. Code § 91. 36(a)(3)(1)(C) As argued above, serious environmental rlsk

 is posed by manure storage facilities located in impaired watersheds: The design, - -

_ construction and operation- of these facilities are of utmaost concern because any po]lutmn )
from them could further degrade the water quality. However ‘the presence or absence of
an approved nutrient management plan for the. agricultural operation presents little -
additional protectlon from a pollution evént because NMPs do not involve engineering

“review of the - design-and constructron of the manure storage structure. Pre-constructron o

review.of the desrgn of manure storage occurs only through the Water Quahty

" -Management permitting process. Exempnons for operations with a NMP doesn’t make

“sense because a NMP does not include review-and approval for design, location and other
factors.considered during the Water Quality Management permitting process. Tt would.
be irrational to give a NMP: exemption to-an operation that has its Water Quahty '
‘Management permit for its storage structure; because there- would be no review of manure

- content, manure apphcatlons and other i nnportant factors considered during the nutrient

'-management planning process. ‘The converse is true of glvmg a WQM permit exemption

to facilities that have a NMP. Thus, any facility with a manure storage structure located -

near an 1mpau'ed watershed should be requn'ed to obtam a water quahty management ‘

' permrt

30"




-C. Clanﬁcatlon is needed in the regulatrons asto how the manure stor age

- capacity is calculated ﬂhen determmrng ifan aggcultural operatron needs
* a water quality manaeement Dermrt under Pronosed 25 Pa Code S ,

- 91.36( a[( 3).
1. All manure storag'e'structures and rmpoundments located on a farm
- should be included in the figure to determine the total manure.

- storage eapacrty for purposes of 1ssumg a water quahty
management permrt T

' The water quahty management regulatrons estabhsh dlfferent regulatrons for .
facilities with drfferent sizes of manure storage. As written, ' although objected to above,
 the proposed reg’ulatrons require a water quality management permit when the storage "
. capacity is between 1 rmlllon and 2.5. mrlhon gallons and certain other conditions : are
met, or if the storage capacity is over 2.5 million gallons. Proposed 25 Pa. Code. §-

91.36(a)(3). The definition in Proposed 25 Pa.. Code 91.1 indicates that'a manure storage .

facrhty includes “a group of structures or facilities at one agricultural operatton ” Asa
result, an agncultural operation would need a water quality management penmt if the
total manure storage exceeded elther of the thresholds listed above

: . The storage capacrty of under bam prts must be- mcluded in this calculatron of
‘total manure storage capacity. - Although under barn pits are used to transfer manure to

~ _ analternate  storage locatron, all under barn manure storage:structures can. and are used, to

-at least some extent, as manure storage, if only for a brief period, and should be
considered in the calculation of manure storage for triggering the requrrement for -
obtaining a water quality management perinit. Additionally, storage facilities that are no-
longer in use must-be included in the calculation of manure stoiage capagity. The =
operative concept is the manure storage capacxty of the farm, not the amount.of storage
actually in use. Therefore if a farm has an existing storage structure it should also be
considered in the figure to determine manure storage capacity for | purposes of triggering -
the need for a water quality. management permit. To clatify these pomts PennFuture-

. recommends addmg the word “total” before “manure -storage capacity” in both Proposed

25 Pa. Code §§ 9] 36(a)(3)(1) and (n)

2. All thanure storage structures and rmpoundments located at
- multrple farms sites but under the joint operation and control of
. -one farming operator should be included in the ﬁgure to determine

. the total manure storage tapacity for purposes of i rssumg a ‘water '

quallty managernent pemut

Another clanﬁcatlon in the regulations i is needed where a farmer has the farmmg w

'operatton based out of more than one physical | location. It is becormng increasing
commot for farmers to have théir farming opetations spfead out at over more than one-

. physical location, for example, by having heifers and dry cows at one location arid. -
._-_mrlkmg cows at another In tlns srtuatxon the agncultural operatron is strll operatmg asa -
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‘basic unit, with manure management decisions for all farming locations being made by

one operator.. Because manure: management decisions are being made by the farm

_ operator, the water quality management permit tnggers should apply to all of that = .
+ . operator’s-properties that are being used as a single unit. .In the past, the Department has’
issued CAFQ permits for farming operations being fun from multiple sites. By -
extension, the EQB should follow suit and regulate the manure storages at these facﬂrtles
m a smnlar manner , : , : -

D. - ‘The Dhysxcal locatron of a manure storage faclhtv hguld be constdered by .
the Department before lssgmg a ‘water guahty management gerrmt tothe

‘ factllty ,

Locatxon matters especxally when it comes to the srtmg of manure storage

facrhtxes The Department should also be required to analyze whether the chosen -
locatjon-i is an acceptable location measured against geologlcal composition and soxl

o mvestxgatton The geological composition of the earth beneath.a manure storage facility
- can greatly impact its structural integrity. “A soils mvestxgatlon to determine depthto

- bedrock, water table, and type of soils at the site is critical when deterrmmng site - -

suitability for an eatthen manure storage pond.” - Vernon Coiinty, Wtsconsm Land &
Water Conservation  Department, Manure Storage (visited July 29, 2004) o

, http:/fwww Iwed. org[manure htm. Minnesota and Missouri requires a srmxlar site:

' analysrs See John P. Chastain and Larry D.'Jacobson, Site Selection for Animal 'Housing ’
and Waste Storage Facilities, Blosystems and Agrlcultural Engineering, Umversxty of -
Minnésota Extension Program, AEU-6 (last modified January 16,2004) . .=~ .

~ http://www.bae umn.edu/extens/aeu/aeus. html; Donald Pfost and Charlés Fulhage, -

Selecting a Site for Livestock and Poultry Opérations, Department of Biological and :

. Agricultural Engmeermg, Umversrty of Missouri-Extension, EQ378 (Last modified June

5, 2000) http://muextension.missouyri. edu/ lor/envqual/eq0378. htm, Minnesota : -~ -
requires “the bottor of a waste storage [to] be 2 feet above the seasonally-high water

‘table and 5 feet above normal bedrock if the soil is. heavy. If the proposed site has

fractured bedrock or very sandy soxl then the depth to bedrock should be at least 10 feet »

r_Id

5 _ In addttton to assurmg the structural mtegnty ot‘ a storage structure it should be C
- the goal of the Department to keep manure storage facilities a safe distance from certam
physical land features, such as wetlands. A manure storage facility sited close to '
wetlands presents the potential for pollution to the wetlands if the ‘storage facility leaks or -
is overtopped. Minnesota requires that all manure storage facilities be 300 or more feet
from any wetland: John P. Chastain and Larry D. Iacobson, Szte Selectmn for Ammal
Housmg and Waste Storage Facrlztzes o =

Certain locatlons upon an agncultural operatlon may present a more swtable e
location for a sterage facility given the proximity to neighbors. Colorado'State
University Cooperative Extension states that critical considerations for siting an -
agricultural operation include: “distance from neighbors (1 mile mlmmum) wind - _
dxrectron (downwmd from nelghbors) land base for manure dnsposal good soﬂ dramage
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and visibility.” .J. G Davrs et. al, quuzd Manure Management Colorado State Umversxty
Cooperative Extension, no. 1.221 (last modified Jurie 09, 2004) -
http://www.ext.colostate. edu/pubs/hvestk/OlZZl html: Minnesota mimics these factors
by statmg that the. following should be evaluated when siting a manure storage facility:
“direction of prevailing winds, distance to neighbors and the farm residence, topography,

- and presence of natural windbreaks.” John P. Chastain and Larry D. Jacobson, Site.
Selection for Animal Housing and Waste Storage Facilities. Manure storage structures
“are recommended to be located so the prevailing wmds do not drrect odors and partrculate

matter toward the farm resrdence or nerghbors Id

Manure storage f’acrlrtres should also be a minimum drstance from netghbormg
properties. Different states suggest different separation drstances but anywhere between
a quarter of a mile and one mile seemsto be the norm. “The- topography of thearea can o

" also have an effect.on the separatlon distance due to a condition called air dramage

" During calm summier evenings the air near the ground begins to cool and drifts down- -
slope since cool air is heavier than warm air. If a livestock burldmg or waste storageis
located uphill from a town or cluster of houses the cool air will flow past the livestock
facility, may pick up unpleasant odors, and may create a nuisance around dwellings inits -

- path. As aresult, it is best to choose a snte that is not up—slope ﬁ'om the, resndences of ©

nerghbors ? Id

, The proposed water qualrty management regulatrons do not requlre the
Department to analyze site specific factors. regarding the location of a manure storage
facility. Proposed 25 Pa. Code §§ 91.36(a)(1).and (4). ‘As discussed above, other states . -
have recognized the need to examine whether a location is appropriate for a manure -
storage facility. In fact, Pennsylvania’s proposed Nutrient Management Regulatlons also -
- establish standards for the “location” of manure storage facilities. - Proposed 25 Pa. Code
§ 83:351. The Nutrient Management regulatrons state that, “[m]anure storage facxlltles }
shall be designed, constructed, located, operated mamtamed and if no longer used for
. the storage of manure, removed from service, in a manner that protects surface water and:

' groundwater quality, and prevents the offsite migration of pollu’non ? Proposed 25 .
-Pa; Code § 83. 351(a)(1) (emphasrs added) ‘The proposed Nutrrent Management :

-----

' accordance with the. followmg cntena X0} Facilities shall COmply with the apphcable .

- . criteria in § 91.36 (relating to pollutxon control and prevention at agricultural

- operations).” Proposed 25 Pa. Code § 83.351(a)(2) (emphasis added). Thus, the Nutrient
~Management regulations | require an analysxs of the manure storage facxlxty location, but '
the water quahty management regulations do not contain such a. requirement. ‘
Additionally, the Nutrient Managemient regulations, while discussing the analysis of
location criteria, directly reference the water quality management regulatlons which don’t-
_ address location criteria, PennFuture suggests that the EQB require an analysis of
- location criteria in the NPDES CAFO program in the water qualxty rnanagement

' regulatrons
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"E. Sectron 91 36( a)( 4) of the. water quahtv management regulatrons should b
h

wme= poultg and/or veal manure

The water quahty management regulatlons state that manure storage facxhtles

- must prevent discharges to surface waters during either a 25-year/24-hour storm or a 100~ )

yeat/24-hour storm. Proposed 25 Pa, Code § 91. 36(a)(4). Agrrcultural operators. -
. generally must prevent a dlscharge during a 25-yeat/24-hour storm. Id. However, xf the
agricultural ‘operation has a new manure storage facﬂrty for swine, pouliry or veal -

- manure, then the facility must prevent a dxscharge dunng a 100-year/24 -hour storm event -

,Id"..

The water quahty management regulatlon states o -
" All manure storage facilities at CAFOs as deﬁned in Chapter 92 (relatmg'
© to NPDES permitting, momtormg and comphance) shall be desrgned
* constructed, operated and miaintained to prevent discharges to surface
waters. during a storm event up to and mc]udmg a 25-year/24-hour storm,
. -except for new or expanded agricultural operations that are CAFOs, that '
commenced operations affer April 13, 2003; and that include swine, '
" poultry or veal-calves. . The facilities for’ those swine, poultry or. veal _
calves shall prevent dlscharges to surface waters durmg a storm up.to and o
L including a 100-year/24-tiour storm.. = '
Proposed 25 Pa Code § 9t 36(a)(4) (emphasxs added)

Because Pennsylvama has a number of tmxed and blended agncultural operations, -

the mtentton of the EQB seems to be to require a higher dxscharge prevention standard at.

~ manure storage facilities for swine, poultry or veal. However, the EQB’s use of the word. .

“agricultural operation” and then’ later use of the term “facilities” leaves some amblgmty

The EQB likely only meant to require the higher protection (100-year/24-hour storm) for 5

~ néwor expanded swine, pouiltry and veal manuré storage facilities. Additionally, the - -
EQB likely meant to. include any manure storage facilmes that contam manure blended .
with swine, poultry and veal manure. :

Many agrlcultural operatrons usea centrahzed manure storage facrhty All ammal g

manure gravity flows from the barns or animal concentration areasto a ‘central location, -
usually a lagoon. Manure is then managed from this centralized location. However
since manure flows from different bams-or anirhal concentration areas, manure from
different ammal types (i.e. blended and mixed ammals) could.be eombmed atthe -

centralized manure storage ‘For new of expanded CAFOs, the question beconies whether '

. this mixed manure storage facility should be regulated under the threshiold for the swine,
' ;poultry and veal manure, 100-year/24-hour storm évent, or the thieshold for all other -
- manure, 25-year/24-hour storm. Proposed 25 Pa. Code §91. 36(a)(4). PennFuture
. suggests that manure storage facilities holding any manure mixed with swine; poultry
- and/or veal should be réquired to prevent a drscharge to surface ‘waters dunng a 100-
year/24~hour storm event. - : : v

YRR




Swme poultry and veal manure present the greatest risk to watets of the

Commonwealth. “According to The Aggonomy Guide 2002, these types of manure have o

the highest concentrations of mtrogen and phosphorus The Agronomy Guide 2002, p..
-36. Clearly “diluting” swine, poultry and veal manure with manures of Iower nutrient
. values would decrease the potential for pollution during a major storm event. However,
mixing manure would still create manure with a nutrient level somewhere between the .
_ swine, poultry and veal nutrient levels and all other manures. But, the nutrient
. concentration of the mixed manure will be greatly unpacted by the quantities of the

~ various manures added to the mixture. The resultant manure will still. present an elevated A

 risk to waters of the Commonwea.lth durtng a major storm. For this reason, any manure -

storage facility holding manure that has been mixed with swine€, poultry or veal should be- E

- required to prevent a discharge dunng a 100—year/24-hour storm. It is 1mportant to note ..
that this requirement would only-apply to new or.expanded facilities, so the operator -

‘would have the chance to' make mariure handling changes if he or she did not wish to be -

_regulated at the higher standard. Thus, the opérator could choose to hiandle different:

~ kinds of manure separately-at a new or expanded operatron if he or she did not wishto -

" have the lOO—year/24 hour regulatlon apply to- mlxed manure. storage facrlmes

The EQB should revise the second sentence of 25 Pa Code § 91 36(a)(4) to read .
“At suchagricultural operations, all facilities that receive manure from swine, poultry-or
veal calves shall prevent discharges to- surface waters durmg a storm up to and mcludmg o

2 100-year/24-hour storm.”

CAFO regulatogg tmg_tgr_e, :

- The practice of stackmg manure m-field may present a conﬂlct between the :
Nutrient Management regulations and the federal CAFO regulations: The proposed ’
Nutrient Management regulations ¢ allow for dry manure to be'stacked in-field if the
- manure is spread by the beginning of the next growing season. Proposed 25 Pa. Code §

1 83.294(h), However, the manure does not have to be covered when it is stacked in-field.
Because the manure does not have to be- ‘covered, if takes on various amounts of moisture -

and presents the possibility of leachmg contaminants intothe ground.: “Stockpiling litter
. uncovered-on the soil can resultina ﬁvefotd reduction in the nitrogen content of the -

" manure. The nitroger lost from the manure can be ¢arried by watér to surface streams or
"~ ditches and into the grouridwater.” R. A. Bucklin et al,; Storage afBrozIer Litter, Dairy. -

and Poultry Sciences Department, Florida Cooperative Extension Service, Institute of -
Food and Agncultural Sciences, Umversxty of Flonda, Factsheet PS- 15 (May 2004)
htt //edrs lfas ufl. edu/P 003." , , . o

EPA has taken the posrtlon that manure should only be stacked 1n-ﬁeld for less

- than 2 weeks if uncovered. EPA states that after this amount of time, the manure .
‘becomes liquid manure and is subject to different obhgatxons under the CAFO™ -

 regulations. Thus, a chicken facility that stacks manure in-field for more than 14 days

- “would become a large CAFO under the federal regdlatton_s if it has more than 30,000 -
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birds. Final Rule 40 C.F.R. § 122:23(b)(4)(ix). The facility would then have the
. obligation to obtain 2 CAFO permit within 90 days’ from bemg desrgnated a CAFO.
Final Rule 40 C. F R. §122. 23(g)(5) . .

. ‘To prevent poultry operatrons from unlcnowmgly makmg themselves subjectto
the CAFO  regulatory scheme by engaging in a practice allowed by the Nutrient.
Management regulations, Section 83:294(h) should either require that manure be covered

if it is to be stacked in the field for more than two weeks or alert operators that they’ may .
be classified as a large CAF O under 40 C FR. §122. 23(b)(4)(1x) for handlmg the htter as

a hqurd

V. THE PROPOSED CAFO AND WATER QUALITY REGULATION S ARE
INADEQUATE BECAUSE SURFACE WATER QUALITY ISNOT =~

MAINTAINED AND PROTECTED AS REQUIRED FOR HIGH QUALITY o

~ AND EXCEPTIONAL VALUE STREAMS UNDER THE
ANT[DEGRADATION REGULATIONS .

o Surface waters are protected by the Department inan attempt to mamtaln the .
water qualrty An rmportant mechanism in Pennsylvania used to protect 1 the surface
- waters is the antidegradation program. ‘The antidegradation protections promulgated by
the Department are appltcable to surface waters. -25 Pa. Code § 93.4a(a).. The :
Department requires existing instream water uses to be maintained and’ protected 25Pa.
Code § 93.4a(b). The water quality of High Quality waters must bé maintained and
protected unless 1mportant social or economic justifications can be demonstrated by an
applicant for a reduction in water quahty 25Pa. Code § 93.4a(c). The water quality of
- Exceptional Value waters must be maintained and protected under the antrdegradatron '
policy. 25 Pa. Code § 93 4a(d) o . o

' The responstbxhty to lmplement the antldegradatton regulattons is splxt between
- point source dischargers and nonpoint source dlschargers ‘The Department has ‘
. designated agriculture as a nonpoint source activity with respect to the antrdegradatxon
- implementation. Commonwealth of Pennsylvama, Department of Environmental ,
- Protection,” Water Quality Antidegradatio | Guidance, p.'39, document
number 391-0300-002 (November 29, 2003). However, the Clean Water Act specifically
- classifies CAFOs as point source dischargers. 33 U.S.C. § 1362(14) The regulations. .
- promulgated under the Clean Water Act also classify segments of CAFOs as point source -
dischargers. 40 CFR. § 122. 23(a).. It is recognized that a dxscharge resultmg from a
land application area in accordance with an approved Nutrient Management Plan is-
* exempt from classification as a point source under the agricultural stormwater discharge -
~ exception: 40 CFR. §122. 23(e) However, there is no.exemption for productton areas
including, but.not limited to animal confinement areas; manure Storage areas and. raw.
~ material storage areas. 40 C.F.R. §§ 412.12(a), 412. 13(a) 412.15(a), 412.25(a), - .
412,26(a), 412.31(a), 412. 32(a), 412. 33(a) 412.35(a), 412. 43(a) 412.44(a), 412. 45(a) -
‘and 412:46(a).” Thus, CAFOs actually are 2 hybrid of point source and nonpoint source
“elements. Assuming land application in accordarice with a Nutrient Management Plan ‘
crop ﬁelds are the only nonpomt source element ofa: CAFO N
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Therefore, the Department should requxre a hybrld antrdegredatron analy51s for

CAFO operations. The land application dred (i.e. crop fields) should have to meet the
standard for nonpomt source’ dlschargers while the productton areas (i.e. animal
~ confinement areas, lagoons and other manure storage structures) should have to meet the .

~ standard for point source dischargers. Under this analysis, land application areas
receiving manure applications in accordance with a nutrient management plan would
have to 1mplement ‘cost-effective and reasonable best management practices.” 25 Pa..
- Code § 93. 4c(b)(2) This standard i is currently met by the Department because best
management practlces are requlred in nutnent management plans e - .

- However; the Department must reqmre a dtfferent standard for the pomt source -
elements of a CAFO, such as the productlon areas. Ina HQ and EV water, the '

- Department must require a person proposing a new facility or an expanded facility to

. evaluate nondlscharge alternatives and utilize either an environmentally sound and.cost-

- effective alternative or the best available combination ‘of cost-effective treatment, land
disposal, pollution prevention and wastewater reuse: technology 25Pa. Code §
93.4¢(b)(1)(i)(A). Addltlonatly, the Department must require a public hearmg ifthe " .
- CAFO production areas are in EV waters. 25 Pa. Code § 93. 4c(b)(1)(ii)(A). Finally, the
. Department mayallow a reduction in the water quality of HQ :waters only if i important.

* economic or social Justtﬁcatlons necessitate. 25 Pa. Code § 93:4a(b)(1)(iif). However,

 the waters must still be able to support exlstmg and designated water uses. Id The .
Department may not allow a reductron in the water quahty of EV waters '

o It is problematlc that the Department is 1gnormg the hybrld nature of CAF Os as a:__l ’
combination of point source and nonpoint | source elements. CAFO elemierits are

o ‘specifically delineated.in the federal regulatlons as point source discharges.. The

_ Department must recognize this’ clasmﬁcatlon and intégrate an anttdegradatlon analysrs )
-~ into the NPDES CAFO programi. - The EQB should add language to Proposed Sectlon T
92. Sa(e) requmng comphance thh 25 Pa Oode §§ 93. 4a through 93 4c L

' VI: - ALL RESPONSIBLE PARTIES WITH OPERATIONAL CONTROL AT -
‘ AN AGRICULTURAL OPERATION MUST BE REQUIRED BY THE EQB L
' TO BE CO-PERMITTED WITH OWNERS AND.OPERATORS ON ' ' ~ .
"DEPARTMENT ISSUED CAFO AND WATER QUALITY - ,
‘MANAGEMENT PERMITS ’ FEES

' One ob_| ect. of xssumg a permrt to an agncultural operatlon isto make clear who is .
' accountable to the Department forthe. eénvironmental stewardship of the facility. o
However, the CAFO regulattons do not require all responsible parties with operatlonal
control of an’ agncultural operatlon to be a Department pemuttee ' .

. The EQB currently reqmres at a maxrmum, the owner of the farm where the_
" agricultural operation is located and the operator of the agncultural operation to be
Department permittees. However, the EQB is missing a key.actor at agricultural
. operations in Pennsyl\/ama Pennsylvania agricultural operations are heavily contract
based resultmg ina vertlcally mtegrated structure. ‘Thus, operatlonal dnrectlves oﬁen S




originate with ‘an integrator. Integrators often dictate the specific animalsat an -
agricultural operation; additionally, in mahy animal sectors the integrator also owns the
animals. Integrators also specify how animals are grown, fed and medicated. All of
these consideratioris greatly affect the amount and nutrient content of manure generated.
" Most importantly, integratofs often dictate the type of phys1cal structure in which the =~
' ammals are housed poss1bly even how the manure. is handled ' : .

, Lmkmg the mtegrator and the grower by permtt would have desrrable
-environmental effects. When the. integrator is liable for manure generated at the sites of -
its growers, léss manure is likely to be produced. Tomislav Vukina, 7he Relationship-
between Contracting and Livestock Waste Pollution, Review of Agricultural Economics, =
vol. 25, num. 1, pp 66-88 Addmonally, the nutnent content of the manure 1s also likely -
to be lowered W - . Y : : .

: Of the approxrmately 179 CAF Os currently perrmtted or thh permrt applrcatxons
- pendmg, 33 integrators. hold permits or have applied for them in their name. PennFuture
* applauds these integrators for taking. responsrbxhty for the agncultural opérations to
which they are linked. Most of these permits are, however, held by one integrator:~
Country View Family Farms:. The EQB should require othef integrators to assume -
responsibility for their hvestock and contracted agricultural operattons by requiring that
all persons with a thxrty-three percent or greater ownership interest in the animals housed ,
-at & facility or with any contractual or other right to control any operations at the. t‘acthty
-be listed as co-perrmttees on the CAF o) perrmt along w1th the owner and prrnctpal o
~ operator. : o

.VIL. - THE PENNSYLVANIA TECHNICAL GU]DE SHOULD BE MADE MORE :

WIDELY AVAILABLE TO THE PUBLIC TO ENSURE THAT MANURE
-~ STORAGE FACILITIES ARE DESIGNED, CONSTRUCTED AND. -

OPERATED IN ACCORDANCE WITH THE STANDARDS MANDATED

INTHZE GU]])E

. . The Pennsylvama Techmcal Gurde is pubhshed by the Natlonal Resources
- Conserv.mon Service. This document is relied upon heavily by the proposed CAF O

. regulations for technical standards, specifically those related to manure-storage facilities.
Proposed 25 Pa. Codé § 91.36. However, this documnent is riot readily available to the

o pubhc An interested party would have to go to a county agricultural extension office to.

‘review a copy of the Gulde Addrtlonally, an mterested party would have to pay to copy - -
matenal from the Guide. _ S o

PennFuture does not obtect to the reference to the Pennsylvama Techmcal Gulde .
~+ todevelop standards for manure storage. However, such a reference makes it- difficult for : o o
" - interested persons to obtam what those standards. actually are. Ifthe EQB isgoingto: - o
make such a rehance on the Techmcal Gulde it must ensure that thls reference document S l
i
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public so that they can review permit applications ina

Respectﬁ.l'lly'sdbrxtl_iticd_,' .
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Original: 2413

Stephen B. Graham, D.O. pTATIVEN

Women's Health Care, Obsieiries, Gynecology, and Gynecologic Surgery

Diplomate American Board of Osteopathic Obstetricians and Gyneculogisis ¢ MO
hAAa J. C. Blair Memorial Hos;;:’l:l
© st s 10iMedical Office Butlding -Second Floor
T, RIELeE Huntingdon, PA 16652
RE o B Office: {B14) 644-6588

Home; (814) 542-8317

November 2, 2004

Nutrient Management Regulations
State Conservation Commission
Agriculmral Building, Room 405
2301 Cameron Street

Harrisburg, PA 17110

To Whom [t May Concern:

I am commenting on the proposed changes to the Nutrient Management Act Regulations. [ write to you today as a single
individual. However, I also write to you as one of over 600 individuala from the Wayne Township, Mifflin County area who
recently participated in a petition to assert our opposition to a proposed, environmentally-dangerous CAO near the village of
Newton Hamilton. I would ask you to view this letter as representative of the views of the larger group.

Based on our personal experience with the current regulations, it is clear that they are inadequate in a number of ways and
require improvement. Our specific comments on the proposed changes are included below:

o  The public must be informed of any proposed CAO and its Nutrient Management Plan by publishing in the PA
Bulletin and a widely read local newspaper in order that the local citizens can comment before the Plan is approved.

¢  Manure application records must be available to the public-25 PA Code #83.342(b).

e Manure application and exported manure records should be submitted quarterly to the conservation district and must
be available to the public-Code #83.343(a)(4).

¢ There must be signed agreements between exporters and importers-Code #83.301 and the exporter has the
responsibility for proper handling and disposal of the manure if the exporter or its employees applies manure at the
import site-Code #83.301(a)(3).

s  Plans must include nutrient balance sheets for importing fields for both nitrogen and phosphorus-Code #83.201,
#83.301(a)(2)and (4), #83.301(b)(3) and #83.301(c)(3).

) Ixzr;poners must also comply with required setbacks addressing both nitrogen and phosphorus-Code #83.301(g)(1) and
(2).

e The setbacks should be consistent with federal regulations whether or not the manure is incorporated into the soil-
Code #83.294(f)(i), and there must not be any waivers-Code #83.351(e)(2)(vii). Setbacks should be at least 150 feet
from streams, sinkholes, drainage tiles and other features that convey water.

e  Special consideration must be given to impaired watersheds, flooding potential, leaching potential, use of sludge,
fieids that already contain too much phosphorus.

¢  Prohibit manure spreading on frozen or snow covered ground-Code #83.294(g), .

¢ Plans must require testing of process wastewater-40 C.F.R. #122.42(e)(1)(vii), a plan for handling chemicals-#122-
42.(e)1)(v), a plan for disposing of dead animals-#122.42(e)(1)(ii) and an evaluation of potential impact of manure
disposal in impaired watersheds, streams with TMDL restrictions, and special protection watersheds,

It is our experience that present and proposed CAOs in our area have failed to comply with the current regulations now in
place. Furthermore, the response from government agencies to violations is either too late, or the violator is given chance after i
chance to rectify the problem. Problems have included: |

Manure spilling over from a full lagoon s
residents sprayed by manure trucks in their own yard
*  manure application close to streams, which then tums brown, and when residents retrieve samples, they are rebuffed
by DEP officials
¢ hundreds of dead pigs strewn on the ground for any wild animal to eat, and an AG official says that, “We try to work
with the vialator,”
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plans which list importers for manure that have not been verified to see if the importer already has enough manure or
is in violation because of improper management

o required inspections not being done
and, most importantly, proposing these facilities near environmentally sensitive areas such as watersheds, wetlands,

and fractured bedrock and KARST geological features, and uphill from private wells.

We believe that the CAO owners and operators know that the government agencies are understaffed and that v_iolations have'
little consequence. Such fines as there may be are simply part of the cost of doing business. We ask you to set in place effective
and enforced regulations that will give rea} meaning to article 1, section 27 of the Constitution of the Commonwealth of

Pennsylvania which states:

The people have the right to clean air, pure water, and to the preservation of the natural, scenic, historic and
aesthetic values of the environment. Pennsylvania’s public natural resources are the cormmon property of all
the people, including generations yet to come. As a trustee of these resources, the Commonwealth shall
conserve and maintain them for the benefit of all the people,

Thank you for your attention to this matter.

Grace and p:ace,

Copy to:

Govemor Edward G. Rendell
State Senator Jake Korman
State Rep. Larry Sather
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Original: 2413
Hughes, Marjorie

From: amos [amos@jdweb.com]

Sent:  Monday, November 01, 2004 8:56 AM
To: regcomments@state.pa.us

Subject: Nutrient Management,CAFO/ALL Farms

Hello
This letter is from: Amos Newswanger
158 Miller Rd. e-mail: amos@jdweb.com
Lewisburg Pa. 17837 Phone (570) 966 9205

Please help use farmers out, if these new PH regulations are passed the way it was proposed it will place server
financial hard ship on me, and very possibly put me out of business

| just recently purchased this farm from my parents my first property purchase it has a 2000 head hog

finishing barn, | have a total of 74 acres but (only about 18 tillable ) so | depend on local cash croppers to take the
manure.

If these Regulations will impose on the importers tough record keeping or other regulations they will tell me they
don't need any manure because they can buy chemical fertilizer for a little more money then the cost of hauling
manure and have a lot less hassle no Government regulations

Also I'm renting a 2100 head hog bam from my neighbor where | depend on other farmers to take the manure.

I believe that the Nutrient Management plan the way it is we do less poliuting then there was before there were
any big hog finishing barns it has made most farmers aware of better land management practices.
Also | believe we are being discriminated just because we have large animal numbers all animals produce

manure if manure is so bad for the environment What about all the small farmers where the bam yam
washes down the stream each time it rains they have absolutely no regulations

What about chemical fertilizer use and goif courses and lawn care company's 77??
Way pick on me and other farmers ??

Don't you know were your cheap food comes from Maybe you think imported food is better were you don't have
much control how things are done.??

Just because you don't get much response from Farmers doesn't mean that we are in favor of this
Most Farmers aro aiready over worked and under paid

Most people pushing for these new Regulations Don't have a clue about farming or where there food
comes from

Hopetully this will help law makers to understand where i'm coming from
attached is a letter comments by union county farmers concerns

Thank you

Amos Newswanger
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Comments provided by Union County farmers concerning proposed revisions to
Pennsylvania’s Nutrient Management Act regulations and CAFO regulations:

Nutrient Management Act regulations:

We do not necessarily disagree with the State Conservation Commission’s
decision to more directly address phosphorus loss in nutrient management plans,
nor the choice of the Phosphorus Index as an effective and flexible tool in which
to address this phosphorus loss, but we are very concerned about the financial
impact this initiative will have on our industry. Therefore, we are recommending
that the Commission allow for EITHER phosphorus indexing OR phosphorus
balancing to be used in nutrient management plans called for under the Act and
the CAFO program. This will provide additional flexibility to the agricultural
oommumty in its efforts to address phosphorus loss. We are defining

“phosphorus balancing” as limiting the amount of phosphorus that will be apphed
for a given year, to that amount that will be removed by the crop that given year.
Also, for situations where the one-year allowable phosphorus application rate is
so low (and/or the nutrient content of the manure is so high) that it cannot be
practically applied with manure (such as maybe needing less than 2 tons of
poultry manure per acre), the Commission should allow a farmer to apply a one
time application that will meet the crop needs for up to the next 3 years.

o If the Commission is not agreeable to also allowing phosphorus balancing
for all CAOs and CAFOs, we would recommend that the addition of
phosphorus balancing be allowed for existing CAOs and CAFOs only, and
not for new operations.

o Also, we are concerned about how the Commission defines the term
“stream or other water body” for its use in the current version of the
Phosphorus Index. The identification of streams or other water bodies (as
defined for the index) on a farm serves a critical role in the calculation of
the Phosphorus Index for a given field.

o As afootnote,: we feel that the Phosphorus Index will space out operations
in Pennsylvania due to the increased land base needed to address the index
and the inability to economically transport manure long distances. This
will address a number of the watershed carrying capacity concerns that the
environmental groups have relating to the placement of agricultural
operations.

Possibly require manure exporters to purchase manure application easements
from those farms that will be importing their manure. This is ensure that the
importing operator will not be able to back out of the arrangement to receive
imported manure.

Fund the transportation of manure from existing farms that are required to, due to
the NMA or CAFO programs, export manure from their sites. Do not fund the
transportation of manure from new facilities. In this way all required farms have
the same requirements but there would be support provided to existing operations
in recognition that they developed their business plan based on the old
regulations, and not assist proposed new or expanding operations who can
determine if a new facility can be cash flowed given the new requirements.



o

The Hatfield company representative stated that he would not look to
build new facilities in Pennsylvania given the new requirements (both
CAO and CAFO requirements combined), and they were looking to build
34 new facilities in Pa.

Also the Commission should fund community alternative manure
treatment facilities or community manure distribution facilities.

The Commission should house a manure distribution specialist at the conservation

district who’s responsibility is to find importing sites or distribution centers for

excess manure produced on existing CAOs or CAFOs.

CAFQ regulations:

The 100’ setback. or 35 buffer for all CAFO manure is extreme and difficult for

existing farms to address. Farmers have purchased farm land in order to apply
manure to these lands, and to now disallow these applications for existing
operations, without due compensation, could put a significant number of farmers
into further financial distress.

o

As an overall comment on this requirement, we do not see how CAFO
manure is any different from the manure produced on non-CAFO
operations so we do not see why these requirements are valid for a CAFO
but not other farms. An application of CAFO manure on near-stream
areas is no more environmentally sensitive than non-CAFO manure in
these same areas so we feel that targeting this requirement on CAFOs is ill
conceived.

We are concerned about what areas will be identified as requiring this
setback. Would this include roadside ditches, waterways, diversions,
intermittent streams, wetlands, natural swales, etc? These areas can be
very hard to define (open to interpretation), and as this setback area is
defined liberally, there could be a very significant amount of land falling
within this requirement and therefore a significant impact on the industry’s
access to land for manure application.

We would recommend that this requirement be eliminated because of
the extreme financial hardship it is expected to impose on existing
operations.

We can see how the 100°/35° requirement may be able to be
accommodated by new operations, but we do not see how an existing
operation, formatted to maintain their operation with their given acreage,
could handle this requirement without possible significant financial
hardship. Therefore we would recommend as one alternative that the
100°/35’ requirement be required of new operations, but not existing
operations.

Also, as another alternative, we would recommend that this requirement
be eliminated for near-stream manure applications that are incorporated
within 24 hours of application.

As a final alternative, if the DEP insists on imposing this requirement in
Pa, we would suggest that it be imposed on all farms in Pa and not just




CAFOs since there is no scientific reason why CAFO manure is more
damaging in near-stream areas than is non-CAFO manure.

= Who is proposed to be designated as a CAFO in Pa is problematic. Pa established
an industry-accepted definition of a CAFO in Pa several years ago, given the
program requirements at that time. Given the proposed revised requirements of
CAFOs, the state needs to reevaluate who is relevant to be considered a CAFO.
Based on the proposal, DEP is proposing to continue to address the types of
operations defined as a CAFO in Pa in the past, as well as include the operations
EPA is newly requiring to be a CAFO. We would suggest that if EPA is firmly
defining a CAFO under its new regulations, and EPA is firmly requiring DEP to
accept this definition of a CAFO for Pa, we would say the DEP should use the
EPA CAFO definition and should not add additional farms to that definition, as
they had done in the past. We believe that revising the CAFO definition as
proposed will impose an unnecessary increased financial hardship on our state’s
already financially burdened agricultural industry, secing that EPA is not
requiring these other operations (those greater than 1,000 AEUs due to combined
animal types, and 301-1,000 AEU CAOs) to be defined as a CAFO requiring an
NPDES permit. If DEP could retain the current reasonable program standards
that the industry has agreed to follow, than the industry could accept the expanded
CAFO definition, but if this new setback/buffer requirement will be imposed on
CAFOs (as well as phosphorus planning and new exported manure requirements),
we recommend that DEP limit its CAFO definition to only what EPA requires.

As a final note, I want to express that the farm industry does not have the time to attend
meetings and hearings to provide comments due to the high workload nature of this
occupation. Our lack of attendance at these meetings should not be translated into
acceptance of these new program criteria, but should be understood as relating to the lack
of time farmers have to attend these meetings.
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Comments provided by Union County farmers concerning proposed revisi?ns to
Pennsylvania’s Nutrient Management Act regulations and CAFO regulations:

Nutrient Management Act regulations: ‘ o .

* We do not necessarily disagree with the State Conservation Commission’s decision
to more directly address phosphorus loss in nutrient management plaqs, nor the
choice of the Phosphorus Index as an effective and flexible tool in w'hxch to ac_ldress
this phosphorus loss, but we are very concerned about the ﬁnanma} impact this
initiative will have on our industry. Therefore, we are recommending that the

Commission allow for EITHER phosphorus indexing OR phosphorus

balancing to be used in nutrient management plans called for under ghe Act and
the CAFO program. This will provide additional flexibility to the agricultural

community in its efforts to address phosphorus loss. We are defining “phos.phorus
balancing” as limiting the amount of phosphorus that will be applied for a given
year, to that amount that will be removed by the crop that given year. Also, for
situations where the one-year allowable phosphorus application rate is so low
(and/or the nutrient content of the manure is so high) that it cannot be practically
applied with manure (such as maybe needing less than 2 tons of poultry manure per
acre), the Commission should allow a farmer to apply a one time application that
will meet the crop needs for up to the next 3 years.

o If the Commission is not agreeable to also allowing phosphorus balancing
for all CAOs and CAFOs, we would recommend that the addition of
phosphorus balancing be allowed for existing CAOs and CAFOs only, an
not for new operations. _

o Also, we are concerned about how the Commission defines the term
“stream or other water body” for its use in the current version of the
Phosphorus Index. The identification of streams or other water bodies (as
defined for the index) on a farm serves a critical role in the calculation of
the Phosphorus Index for a given field. As a way to define exactly what a
water body consists of we feel that it is important to count only named
streams as "water bodies". If this is not accepted it is almost impossible to
determine where application of manure is allowed. This is especially
difficult in this state where we have so mamy miles of waterways.

o As a footnote,: we feel that the Phosphorus Index will space out operations
in Pennsylvania due to the increased land base needed to address the index
and the inability to economically transport manure long distances. This will
address a number of the watershed carrying capacity concerns that the
environmental groups have relating to the placement of agricultural
operations.

* Possibly require manure exporters to purchase manure application easements from
those farms that will be importing their manure. This is ensure that the importing
operator will not be able to back out of the arrangement to receive imported
manure.

* Fund the transportation of manure from existing farms that are required to, due to .
the NMA or CAFO programs, export manure from their sites.. Do not fund the
transportation of manure from new facilities. In this way all required farms have




the same requirements but there would be support provided to existing operations

in recognition that they developed their business plan based on the old regulations,
and not assist proposed new or expanding operations who can determine if a new
facility can be cash flowed given the new requirements.

o]

(0]

The Hatfield company representative stated that he would not look to build
new facilities in Pennsylvania given the new requirements (both CAO and
CAFO requirements combined), and they were looking to build 34 new
facilities in Pa. o

Also the Commission should fund community alternative manure treatment
facilities or community manure distribution facilities.

The Commission should house a manure distribution specialist at the conservation
district who’s responsibility is to find importing sites or distribution centers for

excess manure produced on existing CAOs or CAFOs.

CAFQ regulations:

* The 100’ setback, or 35” buffer for all CAFO manure is extreme and difficult for
existing farms to address. Farmers have purchased farm land in order to apply
manure to these lands, and to now disallow these applications for existing
operations, without due compensation, could put a significant number of farmers

into further financial distress.

o

As an overall comment pn this requirement, we do not see how CAFO
manure is any different from the manure produced on non-CAFQ
operations so we do not see why these requirements are valid for a CAFO
but not other farms. An application of CAFO manure on near-stream areas
is no more environmentally sensitive than non-CAFO manure in these same
areas so we feel that targeting this requirement on CAFOs is ill conceived.
We are concerned about what areas will be identified as requiring this
setback. Would this include roadside ditches, waterways, diversions,
intermittent streams, wetlands, natural swales, etc? These areas can be
very hard to define (open to interpretation), and as this setback area is
defined !berally, there could be a very significant amount of land falling

- within this requirement and therefore a significant impact on the industry’s

access to land for manure application.

We would recommend that this requirement be eliminated because of
the extreme financial hardship it is expected to impose on existing
operations.

We can see how the 100°/35’ requirement may be able to be
accommodated by new operations, but we do not see how an existing
operation, formatted to maintain their operation with their given acreage,
could handle this requirement without possible significant financial
hardship. Therefore we would recommend as one alternative that the
100°/35° requirement be required of new operations, but not existing -
operations. '

Also, as another alternative. we would recommend that this requirement

be eliminated for near-stream manure applications that are incorporated

within 24 hours of application.
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0 As a final alternative, if the DEP insists on imposing this requirement in
Pa, we would suggest that it be imposed on all farms in Pa and not just
CAFOs since there is no scientific reason why CAFO manure is more
damaging in near-stream areas than is non-CAFO manure.

* Who is proposed to be designated as a CAFQ in Pa is problematic. Pa established
an industry-accepted definition of a CAFO in Pa several years ago, given the
program requirements at that time. Given the proposed revised requirements of
CAFOs, the state needs to reevaluate who is relevant to be considered a CAFO.
Based on the proposal, DEP is proposing to continue to address the types of
operations defined as a CAFO in Pa in the past, as well as include the operations
EPA is newly requiring to be a CAFO. We would suggest that if EPA is firmly
defining a CAFO under its new regulations, and EPA is firmly requiring DEP to -
accept this definition of a CAFO for Pa, we would say the DEP should use the
EPA CAFO definition and should not add additional farms to that definition, as
they had done in the past. We believe that revising the CAFO definition as
proposed will impose an unnecessary increased financial hardship on our state’s
already financially burdened agricultural industry, seeing that EPA is not requiring
these other operations (those greater than 1,000 AEUs due to combined animal
types, and 301-1,000 AEU CAO:s) to be defined as a CAFO requiring an NPDES
permit. If DEP could retain the current reasonable program standards that the
industry has agreed to follow, than the industry could accept the expanded CAFO
definition, but if this new setback/buffer requirement will be imposed on CAFOs -
(as well as phosphorus planning and new exported manure requirements), we
recommend that DEP limit its CAFO definition to only what EPA requires.

As a final note, I want to express that the farm industry does not have the time to attend
meetings and hearings to provide comments due to the high workload nature of this
occupation. Our lack of attendance at these meetings should not be translated into
acceptance of these new program criteria, but should be understood as relating to the lack
of time farmers have to attend these meetings. In addition,if these proposed regulations
are not changed to be much more farmer friendly, there will be operations ir this area that
will be forced out of business_due to the costs of manure spreading and the lack of land in
this area to spread on. Some of these operations not large operations, but simply lack
many acres of owned land. Is the goal of these regulations to put farmers out of business?




Ray Espenshade
.4 1128 Hill School Rd.
e Lewlisburg, PA 17837-7556
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